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Number 21 of 2004

CENTRAL BANK AND FINANCIAL SERVICES
AUTHORITY OF IRELAND ACT 2004

AN ACT TO AMEND THE CENTRAL BANK ACT 1942 FOR
THE PURPOSES OF ESTABLISHING THE FINANCIAL
SERVICES OMBUDSMAN’S BUREAU AND PRESCRIB-
ING THE FUNCTIONS AND POWERS OF THAT
OMBUDSMAN, PROVIDING FOR THE ESTABLISH-
MENT OF CONSULTATIVE PANELS TO ADVISE THE
IRISH FINANCIAL SERVICES REGULATORY AUTH-
ORITY ON CERTAIN MATTERS; TO AMEND THE CEN-
TRAL BANK ACT 1997 FOR THE PURPOSES OF MAK-
ING FURTHER PROVISION FOR AUDITING THE
ACCOUNTS OF FINANCIAL SERVICE PROVIDERS AND
PROVIDING FOR THE REGULATION OF MONEY
TRANSMISSION BUSINESSES; AND TO MAKE MIS-
CELLANEOUS AMENDMENTS TO CERTAIN OTHER
ACTS AND STATUTORY INSTRUMENTS RELATING TO
THE PROVISION OF FINANCIAL SERVICES.

[5th July, 2004.]

BE IT ENACTED BY THE OIREACHTAS AS FOLLOWS:

PART 1

PRELIMINARY

1.—(1) This Act may be cited as the Central Bank and Financial
Services Authority of Ireland Act 2004.

(2) This Act comes into operation on such day or days as may be
fixed by an order or orders made by the Minister for Finance, either
generally or with reference to any particular purpose or provision.
Different days may be fixed for different purposes and different
provisions.

PART 2
AMENDMENT OF CENTRAL BANK Act 1942
2.—Section 2 of the Central Bank Act 1942 (as substituted by

section 3 of the Central Bank and Financial Services Authority of
Ireland Act 2003) is amended—

Short title and
commencement.

Amendment of
section 2 of Central
Bank Act 1942
(Interpretation).
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Pr2S.2 (a) by inserting the following definition after the definition of
“Appeals Tribunal” in subsection (1):

*“ ‘associated entity’ in relation to a financial service
provider, means—

(a) a holding company of the financial service
provider, or

(b) a subsidiary company of the financial ser-
vice provider, or

(¢) a company that is a subsidiary of a body cor-
porate, if the financial service provider is
also a subsidiary of the body, but neither
company is a subsidiary of the other, or

(d) if a financial service provider is a company,
any other body corporate that is not a
subsidiary of the company but in respect
of which the company is beneficially
entitled to more than 20 per cent of the
nominal value of either—

(i) the allotted share capital, or

(ii) the shares carrying voting rights
(other than voting rights which arise
only in specified circumstances) in
that other body corporate,

or

(e) a partnership or joint venture in which the
financial service provider has a financial
interest;’’;

(b) by inserting the following definition after the definition of
“Currency Act 1927” in subsection (1):

“‘Deputy Financial Services Ombudsman’ means
the person holding office under section 57BL;"*;

(c) by inserting the following definition after the definition of
“Director”:

“‘EEA country’ means a country that is a member
of the European Economic Area;’’;

(d) by inserting the following definitions after the definition of
“financial services” in subsection (1):

* ‘Financial Services Ombudsman’ means the person
holding office under section 57BJ or acting as Finan-
cial Services Ombudsman under section 57BM;

‘financial service provider’ means a person who car-
ries on a business of providing one or more financial

services;’’;

(e) by inserting the following definition after the definition of
“Governor” in subsection (1):

* ‘holding company’ means a company that has one
or more subsidiary companies;’’;
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(f) by inserting the following definition after the definition of Pr.2 S.2
“power” in subsection (1):

‘“ ‘publication’, in relation to a report or other docu-
ment, includes publishing the report or document in
an accessible form on an Internet website;”’;

(g) by inserting the following definition after the definition of
“record” in subsection (1):

“ ‘regulated financial service provider’ means—

(a) a financial service provider whose business
is subject to regulation by the Bank or
the Regulatory Authority under this Act
or under a designated enactment or a
designated statutory instrument, or

(b) a financial service provider whose business
is subject to regulation by an authority
that performs functions in an EEA coun-
try that are comparable to the functions
performed by the Bank or the Regulat-
ory Authority under this Act or under a
designated enactment or designated
statutory instrument, or

(¢) in relation to Part VIIB only, any other fin-
ancial service provider of a class specified
in the regulations for the purposes of this
paragraph;”’;

(h) in the definition of “Rome Treaty” in subsection (1), by
substituting ““1992;” for “1992.”;

({) by inserting the following definitions after the definition of
“Rome Treaty” in subsection (1):
“ ‘subsidiary company’ has the meaning given by
section 2A;

‘voting rights’ means—

(a) in relation to a company that has a share
capital, the rights conferred on share-
holders by virtue of their shares, or

(b) in relation to a company that does not have
a share capital, the rights conferred on
members,

to vote at general meetings of the company on
all, or substantially all, matters.”;

(j) by inserting the following subsections after subsection (3):

“(4) For the purposes of this Act, a person is con-
cerned in the management of a body corporate, or a
firm, that is a regulated financial service provider if
the person is in any way involved in directing, man-
aging or administering the affairs of the body or firm.

7
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(5) In this Act, a reference to the directors of a

company, in relation to a company that does not
have a board of directors, is a reference to the per-
sons responsible for directing the operations of the
company.”.

3.—The Central Bank Act 1942 is amended by inserting the fol-
lowing section after section 2:

“Definition of
‘subsidiary
company’.

2A.—(1) For the purposes of this Act, a
company is a subsidiary of another company
if (but only if)—

(a) that other company—

(i) holds a majority of the share-
holders’ or members’ voting
rights in the first-mentioned com-
pany, or

(ii) is a shareholder or member of that
company and controls the com-
position of its board of directors,
or

(iii) is a shareholder or member of that
company and controls alone, in
accordance with an agreement
with  other shareholders or
members, a majority of the share-
holders’ or members’ voting
rights,

or

(b) that other company has the right to exer-
cise a dominant influence over the
first-mentioned company—

(i) because of provisions contained in
its memorandum or articles, or

(ii) because of a control contract,
or

(c) that other company has a participating
interest in the first-mentioned com-
pany and—

(i) that other company actually exer-
cises a dominant influence over
the first-mentioned company, or

(ii) that other company and the first-
mentioned company are man-
aged on a unified basis,

or
(d) the undertaking is a subsidiary of a com-
pany that is that other’s subsidiary

company.
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(2) In determining whether one company con- Pt.2 S.3
trols the composition of the board of directors of
another company for the purposes of subsection
(1)(a)(ii), section 155(2) of the Companies Act
1963 applies to companies that are subject to this
Act in the same way as it applies to companies
that are subject to that section.

(3) The following provisions apply for the pur-
poses of paragraph (a) of subsection (1)(a):

(a) any shares held, or power exercisable—

(i) by a person as a nominee of that
other company referred to in that
paragraph, or

(ii) by, or by a nominee for, a subsidi-
ary company of that other com-
pany (not being the subsidiary
company whose shares or board
of directors are involved),

are to be treated as held or exercis-
able by that other company;

(b) despite paragraph (a)—

(i) any shares held or power exercis-
able by that other company, or a
subsidiary company of that other
company, on behalf of a person
or company that is neither that
other company nor a subsidiary
company of that other company
is to be treated as not held or
exercisable by that other
company,

(ii) any shares held, or power exercis-
able, by that other company or by
its nominee or subsidiary com-
pany are to be treated as not held
or exercisable by that other com-
pany if they are held as security,
but only if the power is, or the
rights attaching to the shares are,
exercised in accordance with
instructions received from the
person providing the security;

(c) any shares held or power exercisable by
that other company or its nominee or
subsidiary company are to be treated
as not held or exercisable by that
other company if the ordinary busi-
ness of that other company or its sub-
sidiary company includes lending
money and those shares are held as
security, but only if the power is, or
the rights attaching to the shares are,
exercised in the interest of the person
who is providing the security.

9
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(4) For the purposes of subsection (1)(a)(i)
and (iii), the total of the voting rights of the
shareholders or members in the subsidiary under-
taking are to be reduced by the following:

(a) the voting rights attached to shares held
by the subsidiary company in itself;
and

(b) the voting rights attached to shares held
in the subsidiary company by any of
its subsidiary companies; and

(c) the voting rights attached to shares held
by a person acting in his own name
but on behalf of the subsidiary com-
pany or one of its subsidiary
companies.

(5) For the purposes of subsection (1)(b), a
company is not to be treated as having the right
to exercise a dominant influence over another
company unless it has a right to give directions
with respect to the operating and financial poli-
cies of that other company and the directors of
that other company are obliged to comply with
those directions.

(6) In subsection (1)(b), ‘control contract’
means a contract in writing conferring a right
that—

(a) is of a kind authorised by the memor-
andum or articles of the company in
relation to which the right is exercis-
able, and

(b) is permitted by the law under which that
company is established.

(7) Subsection (5) does not limit the construc-
tion of the expression ‘actually exercises a domi-
nant influence’ in subsection (1)(c).”.

4.—The Central Bank Act 1942 is amended by substituting the
following section for section 6B (as inserted by section 7 of the Cen-
tral Bank and Financial Services Authority of Ireland Act 2003):

“Offices of the 6B.—(1) For the purpose of enabling the
Bank. Bank to perform its functions, the Board—

(a) may acquire and hold land, and

(b) may build, establish, equip and main-
tain offices and other premises,

in such places, whether in the State or else-
where, as it considers appropriate.

(2) The Board may sell, lease or otherwise

dispose of land held by the Bank whenever
the Board considers that the land is no longer

10
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required for the purpose of enabling the Bank
to perform its functions.

(3) In this section, ‘acquire’ includes
acquire by purchase, lease or exchange.”.

5.—Section 20 of the Central Bank Act 1942 is amended—

(a) by substituting ‘““financial institution” for “bank” wherever
it occurs,

(b) by inserting the following subsection after subsection (4):

“(4A) This section does not prohibit the Governor
from—

(a) entering into a policy of insurance, or

(b) purchasing units of, or participating in, a
collective investment scheme whose
funds are invested in bonds or equities
generally (including the bonds or shares
of a financial institution), or

(c) establishing and maintaining an ordinary
savings account with a building society or
a friendly society.”;

(c) by substituting the following subsection for subsection (5):
“(5) In this section—

‘bank’ includes a bank incorporated outside the
State as well as a bank incorporated in the State;

‘financial institution’ includes a credit institution and
an insurance undertaking;

‘shares’, in relation to a bank, include stock, shares,
debentures, debenture stock, bonds and other securi-
ties of the bank.”.

6.—The Central Bank Act 1942 is amended by inserting the fol-
lowing section after section 33S (as inserted by section 26 of the
Central Bank and Financial Services Authority of Ireland Act 2003):

“Supplementary 33SA.—(1) To enable the Consumer
powers of Director to carry out the responsibilities

C Direct: . . .
wﬁﬁsger;l;;ct i)ec " imposed by section 33S, that Director may—

carrying out the

responsibilities (a) undertake studies, analyses and sur-

imposed under veys with respect to the provision

section 335. of relevant financial services to
consumers, and

(b) collect and compile information for
that purpose, and

(¢) publish the results of any such stud-
ies, analyses or surveys.

11
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Pr.2 S.6 (2) In undertaking such a study, analysis
or survey, the Consumer Director—

(a) may, by notice in writing, require

any person who, in the opinion of
that Director has information, or
has control of a record or other
thing, that is relevant to the
study, analysis or survey to pro-
vide the information, record or
thing to the Consumer Director,
and

(b) may, by the same or another notice

in writing, require the person to
attend before that Director for
that purpose.

(3) A person commits an offence if the

person—

(a) intentionally prevents the Con-

sumer Director from exercising a
power conferred by subsection
(1), or intentionally obstructs or
hinders that Director in the exer-
cise of such a power, or

(b) without reasonable excuse, fails to

(c) in

comply with a requirement made
to the person in accordance with
subsection (2), or

purporting to comply with a
requirement made under subsec-
tion (2) to provide information,
provides the Consumer Director
with information that the person
knows, or ought reasonably to
know, is false or misleading in a
material respect.

(4) The Consumer Director may, in writ-
ing, authorise an officer or a member of the
Bank’s staff to investigate the business, or
any aspect of the business, of a financial ser-
vice provider who has been required under
this section to provide information, or a

record or

other thing. Such an officer or

member of the Bank’s staff may take what-
ever steps are necessary for or in connection
with carrying out such an investigation.

(5) A financial service provider who—

(a) without reasonable excuse, fails to

co-operate with an investigation
carried out under subsection (4),
or

(b) intentionally prevents such an inves-

tigation from being carried out,

12
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or intentionally obstructs or hin-
ders the investigation,

commits an offence.

(6) A person who is convicted of an
offence under this section is liable—

(a) on conviction on indictment, to a
fine not exceeding €30,000 or to
imprisonment for a term not
exceeding five years, or to both,
or

(b) on summary conviction, to a fine
not exceeding €3,000 or to
imprisonment for a term not
exceeding 12 months, or to both.

(7) Summary proceedings for an offence
under this section may be brought and pros-
ecuted by the Chief Executive, but not to the
exclusion of any other person who is author-
ised to bring and prosecute summary
offences.

(8) Despite section 10(4) of the Petty Ses-
sions (Ireland) Act 1851, summary proceed-
ing for an offence under this section may be
brought within 2 years after the date on
which the offence was first discovered.”.

7.—Section 33AC of the Central Bank Act 1942 (as inserted by
section 26 of the Central Bank and Financial Services Authority of
Ireland Act 2003) is amended in subsection (1) by substituting
“within 9 months after the end of each financial year” for ‘“‘not later
than the end of September in each year”.

8.—Section 33C of the Central Bank Act 1942 (as inserted by
section 26 of the Central Bank and Financial Services Authority of
Ireland Act 2003) is amended by substituting the following subsec-
tions for subsection (9):

“(9) If a matter relating to the financial stability of the State’s
financial system arises in connection with the performance or
exercise by the Regulatory Authority of its functions or powers,
that Authority shall consult the Governor on the matter.

(9A) The Regulatory Authority may, if it considers it prudent
to do so, give a written report to the Minister on any matter of
the kind referred to in subsection (9), but may act on such a
matter only with the agreement of the Governor.

(9B) For the purposes of subsections (9) and (9A), ‘matter’

includes (but is not limited to) the issue, revocation and suspen-
sion of a licence or other authority.”.
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9.—Section 33AK of the Central Bank Act 1942 (as inserted by
section 26 of the Central Bank and Financial Services Authority of
Ireland Act 2003) is amended—

(a) in subsection (5)(aj), by substituting ‘‘“functions, or” for
“functions.”, and

(b) by inserting after subsection (5)(aj)—

“(ak) to the Financial Services Ombudsman that is
required for the performance of that
Ombudsman’s functions.”.

10.—(1) The Central Bank Act 1942 is amended by inserting the
following Part after Part IIIB (as inserted by section 26 of the Central
Bank and Financial Services Authority of Ireland Act 2003):

“PART IIIC

ENFORCEMENT OF DESIGNATED ENACTMENTS AND DESIGNATED
STATUTORY INSTRUMENTS

CHAPTER 1

Interpretation

Interpretation (Part 33 AN.—In this Part—
IIIC).

‘contravene’ includes fail to comply, and also
includes—

(a) attempting to contravene, and

(b) aiding and abetting and counselling
and procuring a person to commit
a contravention, and

(c¢) inducing, or attempting to induce, a
person (whether by threats or
promises or otherwise) to commit
a contravention, and

(d) being (directly or indirectly) know-
ingly concerned in, or a party to, a
contravention, and

(e) conspiring with others to commit a
contravention;

‘decision of the Regulatory Authority’
means—

(a) in relation to an inquiry held by
the Regulatory Authority under
section 33A0, a finding made by
that Authority in accordance with
section 33AQ and any decision of
that Authority imposing a sanction
under that section in consequence
of the finding, or

14
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(b) any decision of that Authority P1.2 S.10
imposing a sanction under section
33AR;

‘disqualification direction’” means a direction
given under section 33AQ or 33AR disqual-
ifying a specified person from being concerned
in the management of a regulated financial
service provider;

‘inquiry’ means an inquiry held under section
33A0 or section 33AR;

‘prescribed contravention’ means a contra-
vention of—

(a) a provision of a designated enactment
or designated statutory instrument,
or

(b) a code made, or a direction given,
under such a provision, or

(c) any condition or requirement
imposed under a provision of a
designated enactment, designated
statutory instrument, code or
direction, or

(d) any obligation imposed on any per-
son by this Part or imposed by the
Regulatory Authority pursuant to
a power exercised under this Part;

‘notify’ means notify in writing.

CHAPTER 2

Power of Regulatory Authority to hold inquiries

Regulatory 33A0.—(1) Whenever the Regulatory
Authority may hold - Aythority suspects on reasonable grounds that

inquiry into conduct g . . 7 .
of regulated a regulated financial service provider is com-

financial service mitting or has committed a prescribed contra-

provider or person  vention, it may hold an inquiry to determine

concerned in its whether or not the financial service provider

management. is committing or has committed the con-
travention.

(2) Whenever the Regulatory Authority
suspects on reasonable grounds that a person
concerned in the management of a regulated
financial service provider is participating or
has participated in the commission of a pre-
scribed contravention by the financial service
provider, it may hold an inquiry to determine
whether or not the person is participating or
has participated in the contravention. Such an
inquiry may form part of an inquiry held
under this section in relation to the suspected
commission of a prescribed contravention by
the financial service provider.

15
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Regulatory
Authority to give
notice to regulated
financial service
provider with
respect to inquiry.

What decisions
Regulatory
Authority can make
at conclusion of
inquiry held under
section 33A0.

33AP.—(1) Before holding an inquiry
under section 33A0, the Regulatory Auth-
ority shall give notice in writing of the pro-
posed inquiry to the financial service provider
or other person concerned.

(2) The notice must—

(a) specify the grounds on which the
Regulatory Authority’s suspicions
are based, and

(b) specify a date, time and place at
which the Regulatory Authority
will hold the inquiry, and

(c) invite the financial service provider or
person concerned either to attend
the inquiry or to make written sub-
missions about the matter to which
the inquiry relates.

(3) A regulated financial service provider
or other person concerned may, before the
date of the inquiry, lodge with the Regulatory
Authority any written submissions that the
regulated financial service provider or person
wishes that Authority to take into account
when considering the matter to which the
inquiry relates. This subsection applies
whether or not the financial service provider
or other person has been invited to attend the
inquiry.

(4) The Regulatory Authority may adjourn
an inquiry from time to time and from place
to place, but if it does so it shall ensure that
the regulated financial service provider or
other person concerned is notified of the date,
time and place at which the inquiry is to be
resumed.

(5) The Regulatory Authority may proceed
with an inquiry in the absence of the financial
service provider or other person concerned so
long as that financial service provider or per-
son has been given an opportunity to attend
the inquiry or to make written submissions to
it.

33AQ.—(1) At the conclusion of an inquiry
held under section 33A0, the Regulatory
Authority shall make a finding as to whether
the financial service provider concerned is
committing or has committed the prescribed
contravention to which the inquiry relates.

(2) At the conclusion of an inquiry relating
to the conduct of a person concerned in the
management of a regulated financial service
provider, the Regulatory Authority shall make
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a finding as to whether the person is partici- Pt.2 S.10
pating or has participated in the prescribed
contravention to which the inquiry relates.

(3) If the Regulatory Authority makes a
finding that a regulated financial service pro-
vider is committing or has committed a pre-
scribed contravention, it may impose on the
financial service provider one or more of the
following sanctions:

(a) a caution or reprimand,;

(b) a direction to refund or withhold all
or part of an amount of money
charged or paid, or to be charged
or paid, for the provision of a fin-
ancial service by the financial ser-
vice provider;

(c) a direction to pay to the Regulatory
Authority a monetary penalty not
exceeding the prescribed amount;

(d) if the financial service provider is a
natural person, a direction disqual-
ifying the person from being con-
cerned in the management of a
regulated financial service pro-
vider for such period as is specified
in the order;

(e) if the financial service provider is
found to be still committing the
contravention, a direction ordering
the financial service provider to
cease  committing the con-
travention;

(f) a direction to pay to the Regulatory
Authority all or a specified part of
the costs incurred by that Auth-
ority in holding the inquiry and in
investigating the matter to which
the inquiry relates.

(4) For the purpose of subsection (3)(c),
the prescribed amount is—

(a) if the financial service provider is a
body corporate or an unincorpor-
ated body, €5,000,000, or

(b) if the financial service provider is a
natural person, €500,000, or

(c) if the regulations prescribe some

other amount for paragraph (a) or
(b), that other amount.
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Pr.2 S.10 (5) If the Regulatory Authority makes a
finding that a person concerned in the man-
agement of a regulated financial service pro-
vider is participating or has participated in the
commission by the financial service provider
of a prescribed contravention, it may impose
on the person one or more of the following
sanctions:

(a) a caution or reprimand;

(b) a direction to pay to the Regulatory
Authority a monetary penalty not
exceeding the prescribed amount;

(c) a direction disqualifying the person
from being concerned in the man-
agement of a regulated financial
service provider for such period as
is specified in the order;

(d) if the person is found to be still part-
icipating in the commission of the
contravention, a direction ordering
the person to cease participating in
the commission of the con-
travention;

(e) a direction to pay to the Regulatory
Authority all or a specified part of
the costs incurred by that Auth-
ority in holding the inquiry and in
investigating the matter to which
the inquiry relates.

(6) For the purpose of subsection (5)(b),
the prescribed amount is—

(a) €500,000, or

(b) if the regulations prescribe some
other amount of money for para-
graph (a), that other amount.

(7) At the conclusion of an inquiry relating
to the conduct of a regulated financial service
provider, the Regulatory Authority shall
notify its decision to the financial service pro-
vider. The decision must set out in writing—

(a) its finding as to whether or not the
financial service provider is com-
mitting or has committed the pre-
scribed contravention to which the
inquiry relates, and

(b) the grounds on which its finding is
based, and

(c) if the Regulatory Authority finds that

the contravention is being or has
been committed, the sanctions (if
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any) imposed under this section in P1.2 S.10
respect of the contravention.

(8) At the conclusion of an inquiry relating
to the conduct of a person concerned in the
management of a regulated financial service
provider, the Regulatory Authority shall
notify the person of its decision. The decision
must set out—

(a) its finding as to whether or not the
person is participating or has par-
ticipated in the commission of the
prescribed contravention to which
the inquiry relates, and

(b) the grounds on which the finding is
based, and

(c) if the Regulatory Authority finds that
the person is participating or has
participated in the contravention,
the sanctions (if any) imposed
under this section in respect of the
participation.

Alternative 33AR.—(1) If, in a case where the Regulat-
procedure when ory Authority suspects on reasonable grounds

commission of, or . . K . .
participation in, that a regulated financial service provider is

prescribed committing or has committed a prescribed
contravention is contravention, the financial service provider
acknowledged. acknowledges that the financial service

provider is committing or has committed the
contravention, the Regulatory Authority
may—

(a) with the consent of the financial ser-
vice provider, dispense with an
inquiry and impose on the finan-
cial service provider any sanction
that it is empowered to impose on
regulated financial service pro-
viders under section 33AQ, or

(b) hold an inquiry to determine what
sanction (if any) should be
imposed on the financial service
provider in accordance with that
section.

(2) If, in a case where the Regulatory Auth-
ority suspects on reasonable grounds that a
person concerned in the management of a
regulated financial service provider is commit-
ting or has committed a prescribed contra-
vention, the person acknowledges that the
person is participating or has participated in
the commission of the contravention, the
Regulatory Authority may—

(a) with the person’s consent, dispense

with an inquiry and impose on that
person any sanction that it is
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empowered to impose on persons
concerned in the management of
regulated financial service pro-
viders under section 33AQ, or

(b) hold an inquiry to determine what
sanction (if any) should be
imposed on the person in accord-
ance with that section.

(3) At the conclusion of an inquiry under
subsection (1)(b), the Regulatory Authority
shall notify its decision to the financial service
provider concerned. The decision must set out
in writing the sanctions (if any) imposed under
that subsection in respect of the relevant con-
travention.

(4) At the conclusion of an inquiry held
under paragraph (b) of subsection (2), the
Regulatory Authority shall notify the person
concerned of its decision. The decision must
set out the sanctions (if any) imposed under
that paragraph in respect of the participation.

33AS.—(1) If the Regulatory Authority
decides to impose a monetary penalty on a
regulated financial service provider under
section 33AQ or 33AR, it may not impose an
amount that would be likely to cause the fin-
ancial service provider to cease business.

(2) If the Regulatory Authority decides to
impose a monetary penalty on a person under
section 33AQ or 33AR, it may not impose an
amount that would be likely to cause the
person to be adjudicated bankrupt.

(3) If conduct engaged in—

(a) by a regulated financial service pro-
vider constitutes two or more pre-
scribed contraventions, or

(b) by a person concerned in the man-
agement of such a financial service
provider constitutes participation
in two or more prescribed contra-
ventions by such a financial service
provider,

an inquiry may be held under section 33A0
or 33AR in relation to one or more of the con-
traventions, but only one monetary penalty
may be imposed under section 33AQ or 33AR
in respect of the same conduct.

33AT.—(1) If the Regulatory Authority
imposes a monetary penalty in accordance
with section 33AQ or 33AR and the pre-
scribed contravention in respect of which the
sanction is imposed is an offence under a law
of the State, the financial service provider or
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other person concerned is not liable to be Pt.2 S.10
prosecuted or punished for the offence under
that law.

(2) The Regulatory Authority may not
impose a monetary penalty on a financial ser-
vice provider, or on a person concerned in the
management of the financial service provider,
in accordance with section 33AQ or 33AR,
if—

(a) the financial service provider or other
person has been charged with hav-
ing committed an offence under a
law of the State and has either
been found guilty or not guilty of
having committed the offence, and

(b) the offence involves a prescribed con-
travention.

Person not to be 33AU.—A regulated financial service pro-
concerned in vider shall ensure that a person is not permit-
management of dtob din th fth

regulated financial  ted to be concerned in the management of the
service provider financial service provider while the person is
while disqualified.  subject to a disqualification direction that is in

force under this Part.

}I;OWGIF of 33AV.—(1) If the Regulatory Authority
egulatory o
Authority to resolve suspects on reasonable grounds that

suspected . . . .
contraventions, etc. (a) a regulated financial service provider

iIs committing or has committed a
prescribed contravention, or

(b) a person concerned in the manage-
ment of the financial service pro-
vider is participating or has partici-
pated in such a contravention,

it may enter into an agreement in writing with
the financial service provider or person to
resolve the matter.

(2) Such an agreement is to be on such
terms as are specified in the agreement and is
binding on the Regulatory Authority and the
financial service provider or person con-
cerned. Those terms may include terms under
which that financial service provider or person
accepts the imposition of sanctions of the kind
referred to in section 33AQ.

(3) The Regulatory Authority may enter
into an agreement under this section—

(a) without having held an inquiry into
the matter under section 33A0 or
33AR, or

(b) after beginning (but not after
completing) such an inquiry.
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(4) The

Regulatory Authority may, by pro-

ceedings brought in a court of competent juris-
diction, recover as a debt due to the Bank the
amount of any amount agreed to be paid
under an agreement entered into under this

section.

33AW.—(1) A decision of the Regulatory

Authority

imposing a caution or reprimand

takes effect—

(a) if

(b) if

(c) if

() it

(e) if

no appeal against the decision is
lodged with the Appeals Tribunal
within the period allowed for lodg-
ing such an appeal — at the end of
that period, or

such an appeal is lodged with the
Appeals Tribunal within that per-
iod and the decision is confirmed
by that Tribunal (with or without
variation) — at the time when the
period allowed for lodging an
appeal with the High Court against
that decision has ended, no appeal
having been lodged within that
period, or

such an appeal is lodged with the
Appeals Tribunal within that per-
iod but is later withdrawn — at the
time of the withdrawal of the
appeal, or

an appeal is made to the High
Court against the determination of
the Appeals Tribunal in respect of
the decision and, on the hearing of
the appeal by that Court, that
determination is confirmed (with
or without variation) — at the time
of confirmation of that determi-
nation, or

an appeal is made to the High
Court against the determination of
the Appeals Tribunal but is later
withdrawn — at the time of the
withdrawal of the appeal.

(2) A decision of the Regulatory Authority
directing payment of a monetary penalty, a
refund of money or costs takes effect—

(a) if—

(i) the amount of the penalty,
refund or costs is not paid to
the Regulatory Authority
within the period allowed for
appeals against such a
decision, and
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(i) no appeal to the Appeals Tri- P1.2 S.10
bunal is lodged within that
period or, having been lodged
within that period, is later
withdrawn,

at the time when the decision is con-
firmed by an order of a court of com-
petent jurisdiction,

or

(b) if such an appeal is lodged with the
Appeals Tribunal within that per-
iod and the decision is confirmed
by that Tribunal (with or without
variation) — at the time when the
period allowed for lodging an
appeal with the High Court against
the determination of that Tribunal
in respect of the decision has
ended, no appeal having been
lodged within that period, or

(c) if such an appeal is lodged with the
Appeals Tribunal within that per-
iod but is later withdrawn — at the
time of the withdrawal of the
appeal, or

(d) if an appeal is made to the High
Court against the determination of
the Appeals Tribunal in respect of
the decision and, on the hearing of
the appeal by that Court, that
determination is confirmed (either
with or without variation) — at the
time of confirmation of that deter-
mination, or

(e) if an appeal is made to the High
Court against the decision of that
Tribunal but is later withdrawn —
at the time when the appeal is
withdrawn.

(3) A disqualification direction takes
effect—

(a) if no appeal to the Appeals Tribunal
is lodged within the period allowed
for bringing such an appeal, or is
lodged within that period but is
later withdrawn — at the time
when it is confirmed by an order
of a District Court, or

(b) if such an appeal is lodged with the
Appeals Tribunal within that per-
iod and the direction is confirmed
by that Tribunal — at the time
when the period allowed for lodg-
ing an appeal in the High Court
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against the determination of that
Tribunal in respect of the direction
has ended, no appeal having been
lodged within that period, or

(c) if such an appeal is lodged within that

() if

(e) if

period but is later withdrawn — at
the time when the appeal is with-
drawn, or

an appeal is made to the High
Court against the determination of
the Appeals Tribunal in respect of
the direction and, on the hearing
of the appeal by that Court, that
determination is confirmed (with
or without variation) — at the time
of confirmation of that determi-
nation, or

an appeal is made to the High
Court against the determination of
the Appeals Tribunal but is later
withdrawn, at the time when the
appeal is withdrawn.

(4) Any other decision of the Regulatory

Authority

(a) if

(b) if

(c) if

() it

under this Part takes effect—

no appeal against the decision is
lodged with the Appeals Tribunal
within the period allowed for lodg-
ing such an appeal, at the end of
that period, or

such an appeal is lodged with the
Appeals Tribunal within that per-
iod and the decision is confirmed
by that Tribunal (with or without
variation) — at the time when the
period allowed for lodging an
appeal with the High Court against
the determination of that Tribunal
in respect of the decision has
ended, no appeal having been
lodged within that period, or

such an appeal is lodged with the
Appeals Tribunal within that per-
iod but is later withdrawn — at the
time of the withdrawal of the
appeal, or

an appeal is made to the High
Court against the determination of
the Appeals Tribunal in respect of
the decision and, on the hearing of
the appeal by that Court, that
determination is confirmed (with
or without variation) — at the time
of confirmation of that determi-
nation, or
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(e) if an appeal is made to the High Pr.2 S.10
Court against the determination of
the Appeals Tribunal in respect of
the decision but is later withdrawn
— at the time of the withdrawal of
the appeal.

(5) A court of competent jurisdiction may
hear an application by the Regulatory Auth-
ority under this section otherwise than in
public if—

(a) evidence may be given, or a matter
may arise, during the hearing that
is of a confidential nature or
relates to the commission, or to the
alleged or suspected commission,
of an offence against a law of the
State, or

(b) a person’s reputation would be
unfairly prejudiced unless the
court exercises its discretion under
this section.

Decision of 33AX.—A decision of the Regulatory
ii%}llli)arti?ryto be Authority made at the conclusion of an
appealab}lle. inquiry held under section 33A0 or section

33AR is an appealable decision for the pur-
poses of Part VIIA.

CHAPTER 3

Conduct of inquiries

Proceedings at 33AY.—(1) The Regulatory Authority

inquires. shall conduct an inquiry with as little formality
and technicality, and with as much expedition,
as a proper consideration of the matters
before it will allow.

(2) Ataninquiry, the Regulatory Authority
shall observe the rules of procedural fairness,
but is not bound by the rules of evidence.

(3) The Regulatory Authority may be
assisted by a legal practitioner when con-
ducting an inquiry.

(4) A financial service provider or other
person who has, in accordance with section
33AP, been invited to attend an inquiry or a
part of it is entitled to be represented at the
inquiry or part by a legal practitioner or, with
the leave of the Regulatory Authority, by any
other person.

Inquiry normally to  33A7.—(1) Except as provided by subsec-
be held in public. - j5n (2), the Regulatory Authority shall hold

its inquiries in public.
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(2) The Regulatory Authority and the fin-
ancial service provider or other person to
whom an inquiry relates may agree that the
inquiry should be held in private, but even if
they do not agree, that Authority may never-
theless decide to hold an inquiry in private if
it is satisfied that—

(a) evidence may be given, or a matter
may arise, during the inquiry that
is of a confidential nature or
relates to the commission, or to the
alleged or suspected commission,
of an offence against a law of the
State, or

(b) a person’s reputation would be
unfairly prejudiced unless that
Authority exercises its powers
under this section.

(3) The Regulatory Authority may at any
time vary or revoke a decision made under
subsection (2).

Power to summon 33BA.—(1) At an inquiry, the Regulatory

witnesses and take  Aythority may, in writing—
evidence.

(a) summons a person to appear before
the inquiry to give evidence, to
produce specified documents, or to
do both, and

(b) require the person to attend from day
to day unless excused, or released
from further attendance, by that
Authority.

(2) The person presiding at an inquiry may
require evidence to be given on oath, and may
for that purpose—

(a) require a witness at the inquiry to
take an oath, and

(b) administer an oath to the witness.
(3) The oath to be taken by a person for
the purposes of this section is an oath that the
evidence the person will give will be true.
(4) The person presiding at an inquiry—
(a) may require a witness at the inquiry
to answer a question put to the
witness, and
(b) may require a person appearing at

the inquiry in accordance with a
summons issued under this section
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to produce a document specified in Pr.2 S.10
the summons.

(5) The person presiding at an inquiry may
allow a witness at the inquiry to give evidence
by tendering a written statement, which, if the
person presiding so requires, must be verified
by oath.

Regulatory 33BB.—(1) The Regulatory Authority
Authority may refer ay o jts own initiative or at the request of
to Court question . . . .

of law arising at the financial service provider or other person
inquiry. concerned, refer to the Court for decision a

question of law arising at an inquiry.

(2) If a question has been referred under
subsection (1), the Regulatory Authority may
not, in relation to a matter to which the
inquiry relates—

(a) give a decision to which the question
is relevant while the reference is
pending, or

(b) proceed in a manner, or make a
decision, that is inconsistent with
the Court’s opinion on the
question.

(3) If a question is referred under subsec-
tion (1)—

(a) the Regulatory Authority shall send
to the Court all documents before
that Authority that are relevant to
the matter in question, and

(b) at the end of the proceeding in the
Court in relation to the reference,
the Court shall cause the docu-
ments to be returned to that

Authority.
Regulatory 33BC.—(1) If on the holding of an inquiry
Authority may under section 33A0 the Regulatory Authority

publish its
decisions.

has found that—
(a) a regulated financial service provider
is committing or has committed a
prescribed contravention, or

(b) a person concerned in the manage-
ment of the financial service pro-
vider is participating or has partici-
pated in such a contravention,

it shall publish the finding, and details of any
sanction imposed in consequence of the find-
ing, in such form and manner as it thinks
appropriate.

(2) If the Regulatory Authority has, in
accordance with section 33AR, imposed—
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(a) a sanction on a regulated financial
service provider in respect of the
commission of a prescribed contra-
vention, or

(b) a sanction on a person concerned in
the management of a financial ser-
vice provider in respect of the per-
son’s participation in the com-
mission by the financial service
provider of such a contravention,

it shall publish details of the sanction imposed,
in such form and manner as it thinks
appropriate.

(3) Subsections (1) and (2) do not apply to
findings or details that the Regulatory Auth-
ority determines—

(a) to be of a confidential nature or to
relate to the commission of an
offence against a law of the State,
or

(b) would unfairly prejudice a person’s
reputation.

(4) The Regulatory Authority shall publish
annually, in a summary form, information on
its actions under this Part.

33BD.—(1) The Regulatory Authority may
prescribe guidelines with respect to the con-
duct of inquiries under this Part, and may for
that purpose, incorporate by reference any
procedure prescribed by Rules of the Superior
Courts as in force at a specified time or as in
force from time to time.

(2) The Regulatory Authority may at any
time amend or revoke guidelines prescribed
under this section.

(3) Guidelines prescribed under this
section, and any amendment to, or revocation
of, those guidelines, must be in writing and be
published in a manner determined by the
Regulatory Authority.

33BE.—The Chief Executive, and such
other officers of the Regulatory Authority and
such employees of the Bank as the Regulatory
Authority designates from time to time, are
responsible for performing and exercising the
functions and powers of the Regulatory Auth-
ority under this Part.

33BF.—An application for leave to apply
for judicial review of a decision of the Regu-
latory Authority under this Part must be
made—
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(a) within 2 months after the date on
which notice of the decision was
first notified to the financial ser-
vice provider or the person con-
cerned, or

[No. 21.]

(b) if the High Court makes an order
extending that period, within that

extended period.”.

(2) The Acts specified in Schedule 1 are consequentially amended
as indicated in that Schedule.

(3) The statutory instruments specified in Schedule 2 are conse-
quentially amended as indicated in that Schedule.

11. Section 57A of the Central Bank Act 1942 (as inserted by
section 28 of the Central Bank and Financial Services Authority of
Ireland Act 2003) is amended—

(a) in subsection (1), by substituting the following definition for
the definition of “appealable decision’:

“ ‘appealable decision” means a decision of the Regulat-
ory Authority that is declared by a provision of this Act,
or of a designated enactment or designated statutory
instrument, to be an appealable decision for the purposes
of this Part;”’;

(b) by deleting subsections (2) and (3);

(c) by renumbering subsection (4) as subsection (2).

12.—Section 57G of the Central Bank Act 1942 (as inserted by
section 28 of the Central Bank and Financial Services Authority of
Ireland Act 2003) is amended by inserting the following subsection
after subsection (1):

“(1A) A decision of the Regulatory Authority is not an
appealable decision for the purposes of this Part if the Governor
certifies in writing that the Governor has exercised the powers
conferred by subsections (9) and (9A) of section 33C in relation
to the decision, but instead a person who is dissatisfied with the
decision may appeal to the High Court against the decision,
within 28 days after the date of notification of the decision or
within such extended period as that Court allows.”.

13.—Section 57R of the Central Bank Act 1942 (as inserted by
section 28 of the Central Bank and Financial Services Authority of
Ireland Act 2003) is amended by inserting the following subsection
after subsection (2):

“(2A) Subsection (2) applies only to an appealable
decision made under Part IIIC.”.

14.—Section 57Z of the Central Bank Act 1942 (as inserted by
section 28 of the Central Bank and Financial Services Authority of
Ireland Act 2003) is amended—

(a) in subsection (2), by substituting the following paragraph for
paragraph (d):
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“(d) remit the matter concerned for reconsideration by
the Regulatory Authority, together with any
recommendation or direction of the Appeals Tri-
bunal as to what aspects of the matter should be
reconsidered and, in the case of an appealable
decision made under Part IIIC, set aside the
decision.”;

(b) by inserting the following subsection after subsection (2):
“(2A) Paragraphs (b) and (c) of subsection (2) apply only

to an appealable decision made under Part
IIC.”.

15.—Section 57AK of the Central Bank Act 1942 (as inserted by
section 28 of the Central Bank and Financial Services Authority of
Ireland Act 2003) is amended by substituting the following subsec-
tion for subsection (3):

“(3) An appeal under this section must be made within 28
days after the notification of the decision or within such
extended period as that Court allows.”.

16.—The Central Bank Act 1942 is amended by inserting the fol-
lowing Part after Part VIIA (as inserted by section 28 of the Central
Bank and Financial Services Authority of Ireland Act 2003):

“PART VIIB
FiNANCIAL SERVICES OMBUDSMAN
CHAPTER 1
Interpretation and objects of Part
Definitions. 57BA.—In this Part—

‘Bureau” means the Financial Services
Ombudsman’s Bureau;

‘Bureau staff member’ means a person
appointed under section 57BN;

‘complaint’ means a complaint made by a con-
sumer under this Part about the conduct of a
regulated financial service provider;

‘conduct’ includes alleged conduct;
‘consumer’ means—

(a) a natural person when not acting in
the course of, or in connection
with, carrying on a business, or

(b) a person, or group of persons, of a
class prescribed by Council
regulations;

‘Council” means the Financial Services
Ombudsman Council established by section
57BC;
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‘Council regulations’ means regulations made Pr.2 S.16
by the Council under section 57BF and in
force;

‘eligible consumer’, in relation to a regulated
financial  service provider, means a
consumer—

(a) who is a customer of the financial ser-
vice provider, or

(b) to whom the financial service pro-
vider has offered to provide a fin-
ancial service, or

(c) who has sought the provision of a fin-
ancial service from the financial
service provider;

‘investigation’ means an investigation of a
complaint;

‘parties’ in relation to a complaint, means the
complainant, the regulated financial service
provider against whom the complaint is made,
and any other person who, in the opinion of
the Financial Services Ombudsman, should be
treated as a party to the complaint;

‘Pensions Ombudsman’ means the person
holding or acting in the office of Pensions
Ombudsman under section 128 of the Pen-
sions Act 1990.

Objects of this Part.  57BB.—The objects of this Part are as
follows:

(a) to establish the Financial Services
Ombudsman as an independent
officer—

(i) to investigate, mediate and
adjudicate complaints made in
accordance with this Part
about the conduct of regu-
lated financial service pro-
viders involving the provision
of a financial service, an offer
to provide such a service or a
failure or refusal to provide
such a service, and

(ii) to exercise such other juris-
diction as is conferred on the
Financial Services Ombuds-
man by this Part;

(b) to ensure that the Financial Services
Ombudsman and the staff of the
Financial Services Ombudsman’s
Bureau are accessible and that
complaints about the conduct of

31



[No. 21.]  Central Bank and Financial Services [2004.]
Authority of Ireland Act 2004.

Pr.2 S.16

regulated financial service pro-
viders are dealt with efficiently and
effectively and are adjudicated
fairly;

(c) to enable such complaints to be dealt
with  in an informal and
expeditious manner;

(d) to improve public understanding of
issues related to complaints against
regulated financial service pro-
viders and related consumer pro-
tection matters.

CHAPTER 2

Financial Services Ombudsman Council

Establishment of
Financial Services
Ombudsman
Council.

57BC.—(1) There is established by this
section a Council called the ‘Financial Services
Ombudsman Council’.

(2) The Council is to consist of such num-
ber of persons, not fewer than 5 nor more than
10, as the Minister decides.

(3) The Minister shall appoint the members
of the Council, but only after consulting the
Minister for Enterprise, Trade and Employ-
ment. At least one of the members (other than
the Chairperson) must be a person who has
knowledge or experience of consumer protec-
tion and other consumer issues relating to the
provision of financial services and at least one
of the other members must be a person who
has knowledge or experience of the financial
services industry.

(4) The Minister shall appoint a Chairper-
son from among the members of the Council
who have knowledge or experience of con-
sumer issues relating to the provision of finan-
cial services.

(5) A member of the Council holds office
for such period, not exceeding 5 years, as is
specified in the member’s document of
appointment, unless the member ceases to
hold office under Schedule 6.

(6) Such a member is eligible for
reappointment.

(7) Schedule 6 has effect with respect to the
Council.
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Functions and 57BD.—(1) The functions of the Council Pr.2 S.16
powers of Financial are—

Services

Ombudsman . . . .

Council. (a) to prescribe guidelines under which

the Financial Services Ombuds-
man is to operate, and

(b) to determine the levies and charges
payable for the performance of
services provided by the Financial
Services Ombudsman, and

(c) to appoint the Financial Services
Ombudsman and all Deputy Fin-
ancial Services Ombudsmen, and

(d) to keep under review the efficiency
and effectiveness of the Bureau
and to advise the Minister, either
at the Minister’s request or on its
own initiative, on any matter rel-
evant to the operation of the
Bureau, and

(e) to advise the Ombudsman on any
matter on which the Ombudsman
seeks advice, and

(f) to carry out such other activities as
are prescribed by this Part.

(2) The Council has no role with respect to
how the Financial Services Ombudsman deals
with a particular complaint.

(3) The Council has such powers as are
necessary to enable it to perform its functions.

Council may impose  57BE.—(1) The purpose of this section is
ii‘gesu?ng iiesz‘t’;is to enable the Financial Services Ombudsman
Parf pos to have sufficient funds to enable that
Ombudsman to perform the functions
imposed, and to exercise the powers con-
ferred, on that Ombudsman by this or any

other Act.

(2) Council Regulations may prescribe lev-
ies or fees to be paid by specified classes of
financial service providers.

(3) Without limiting subsection (2), Council
Regulations may provide for any of the fol-
lowing matters:

(a) the persons, or classes of persons,
who are required to pay specified
kinds of levies or fees;

(b) the amounts of those levies or fees;

(c) the periods in respect of which, or the
dates by which, specified levies or
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fees are to be paid to the Financial
Services Ombudsman;

(d) penalties that are payable by a person
who fails to pay a levy on time or
pay a required fee;

(e) the keeping of records, and the mak-
ing of returns to the Financial Ser-
vices Ombudsman, by persons who
are liable to pay a specified levy or
a specified fee;

(f) the collection and recovery of levies
and fees.

(4) The Council may, by proceedings
brought in a court of competent jurisdiction,
recover as a debt an amount of levy or fee
payable under Council Regulations made for
the purpose of this section.

Council to make 57BF.—(1) The Council shall make regu-

regulations for the

purposes of this
Part.

lations for or with respect to matters—

(a) that are, by this Part, required or per-
mitted to be prescribed, or

(b) that are necessary or convenient to
be prescribed for the purpose of
enabling the Financial Services
Ombudsman to perform the func-
tions imposed, and to exercise the
powers  conferred, on that
Ombudsman by this Part.

(2) In particular, a regulation under subsec-
tion (1) may do any of the following:

(a) prescribe matters that the Financial
Services Ombudsman must take
into account when investigating or
adjudicating a complaint;

(b) prescribe procedures to be followed
in processing a complaint;

(c) specify circumstances in which the
Financial Services Ombudsman
can dismiss a complaint without
considering its merits;

(d) specify the place or places at which
the Financial Services Ombuds-
man is required to make available
copies of any report that that
Ombudsman is, by a provision of
this Part, required to prepare or
publish.

(3) Regulations under this section can be

made either on the initiative of the Council or
at the request of the Financial Services
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Ombudsman, but they do not take effect until Pt.2 S.16
the Minister has consented to them in writing.

(4) As soon as practicable after the Mini-
ster has consented to regulations in accord-
ance with subsection (3), the Council shall
arrange to lay them before each House of the
Oireachtas.

(5) A House of the Oireachtas may pass a
resolution annulling regulations laid before
the House in accordance with subsection (4),
but only within 21 sitting days after they are
laid.

Council chairperson  57BG.—The chairperson of the Council is

to provide Minister - yoqyjred to provide the Minister with such

with reports. . s
reports relating to the activities of the Bureau
as the Minister requires from time to time.
However, such a report must not include par-
ticulars or comments on any complaint that is
being or has been investigated by the Finan-
cial Services Ombudsman.

Council chairperson  57BH.—(1) The chairperson of the Council
to appear before ¢ required to attend a meeting of a joint com-
Oireachtas . f th £ th . h h
committee when mittee of the Houses of the Oireachtas when-
required. ever asked to do so by the committee and to
provide  such  information  (including
documents) as the committee specifies and as
is in the possession of, or is available to, that

chairperson.

(2) Such a committee is not entitled to
request the chairperson of the Council to pro-
vide information relating to any complaint
that is then being investigated, mediated or
adjudicated by the Financial Services
Ombudsman. The chairperson must refuse to
comply with a request from the committee to
provide it with any such information.

CHAPTER 3
Financial Services Ombudsman’s Bureau

Financial Services 57BI.—(1) There is established by this
Ombudsman’s section a bureau called the ‘Financial Services

Bureau. Ombudsman’s Bureau’.
(2) The Bureau consists of the Financial
Services Ombudsman, each Deputy Financial
Services Ombudsman and the staff members
holding office under section 57BN.
Financial Services 57BJ.—(1) The Council shall, whenever the
Ombudsman.

occasion requires, appoint a suitably qualified
person to be the Financial Services Ombuds-
man. However, if a person has been appointed
as Financial Services Ombudsman or as Finan-
cial Services Ombudsman designate before the
commencement of this section, that person is
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Functions and
powers of Financial
Services
Ombudsman.

taken to have been appointed by the Council
under this subsection.

(2) Subject to Schedule 7, a person
appointed as the Financial Services Ombuds-
man holds office for such period, not
exceeding 6 years, as is specified in the docu-
ment of appointment.

(3) Such a person is eligible for
reappointment at the end of a period of office.

(4) A person is not eligible for appointment
as the Financial Services Ombudsman if the
person—

(a) is a member of either House of the
Oireachtas or is, with the person’s
consent, nominated as a candidate
for election as such a member, or

(b) is a member of the European Parlia-
ment or is, with the person’s con-
sent, nominated as a candidate for
election as such a member or to fill
a vacancy in the membership of
that Parliament, or

(c) is a member of a local authority or is,
with the person’s consent, nomi-
nated as a candidate for election as
such a member.

57BK.—(1) The principal function of the
Financial Services Ombudsman is to deal with
complaints made under this Part by mediation
and, where necessary, by investigation and
adjudication.

(2) Subject to this Part, the Financial Ser-
vices Ombudsman has such powers as are
necessary to enable that Ombudsman to per-
form the principal function referred to in sub-
section (1).

(3) The Financial Services Ombudsman
may authorise any Deputy Financial Services
Ombudsman or any other Bureau staff mem-
ber, by name, office or appointment, to per-
form any of the functions, or exercise any of
the powers, imposed or conferred on the Fin-
ancial Services Ombudsman by this or any
other Act.

(4) The Financial Services Ombudsman is
entitled to perform the functions imposed, and
exercise the powers conferred, by this Act free
from interference by any other person and,
when dealing with a particular complaint, is
required to act in an informal manner and
according to equity, good conscience and the
substantial merits of the complaint without
regard to technicality or legal form.
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Deputy Financial
Services
Ombudsman.

57BL.—(1) The Financial Services Pr.2 S.16

Ombudsman Council shall, whenever the
occasion requires, appoint one or more suit-
ably qualified persons to be Deputy Financial
Services Ombudsmen. However, if a person
has been appointed as a Deputy Financial Ser-
vices Ombudsman or as a Deputy Financial
Services Ombudsman designate before the
commencement of this section, that person is
taken to have been appointed by the Council
under this subsection.

(2) Subject to Schedule 7, a person
appointed as a Deputy Financial Services
Ombudsman holds office for such period, not
exceeding 6 years, as is specified in the docu-
ment of appointment.

(3) Such a person is eligible for
reappointment at the end of a period of office.

(4) A person is not eligible for appointment
as a Deputy Financial Services Ombudsman if
the person—

(a) is a member of either House of the
Oireachtas or is, with the person’s
consent, nominated as a candidate
for election as such a member, or

(b) is a member of the European Parlia-
ment or is, with the person’s con-
sent, nominated as a candidate for
election as such a member or to fill
a vacancy in the membership of
that Parliament, or

(c) is a member of a local authority or is,
with the person’s consent, nomi-
nated as a candidate for election as
such a member.

(5) Within the scope of the authority con-
ferred by the Financial Services Ombudsman,
a Deputy Financial Services Ombudsman may
perform any of the functions, or exercise any
of the powers, of the Financial Services
Ombudsman imposed or conferred on the Fin-
ancial Services Ombudsman by this or any
other Act.

(6) Any act done or omitted to be done in
accordance with subsection (5) is taken to
have been done or omitted to have been done
by the Financial Services Ombudsman.

(7) A Deputy Financial Services Ombuds-
man is entitled to perform the functions and
exercise the powers under subsection (5) free
from interference by any other person, except
that that Ombudsman shall—
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Acting Financial
Services
Ombudsman.

Bureau staff.

(a) comply with directions given by the
Financial Services Ombudsman,
and

(b) keep the Financial Services Ombuds-
man informed about the progress
made with respect to dealing with
complaints that are assigned to
the Deputy Financial Services
Ombudsman.

57BM.—(1) The Council shall appoint the
Deputy Financial Services Ombudsman, or, if
there are two or more such Ombudsmen, one
of those Ombudsmen, to act as Financial Ser-
vices Ombudsman during the absence of the
Financial Services Ombudsman or during a
vacancy in the office of that Ombudsman.

(2) No one is entitled to question the
appointment under this section of a Deputy
Financial Services Ombudsman to act as Fin-
ancial Services Ombudsman.

(3) A Deputy Financial Services Ombuds-
man is, when acting as the Financial Services
Ombudsman, taken to be that Ombudsman.

57BN.—(1) Subject to this section, the Fin-
ancial Services Ombudsman is responsible for
appointing and employing persons necessary
for the proper functioning of the Bureau.

(2) Persons may be appointed under sub-
section (1) on a permanent, temporary or part-
time basis or as consultants.

(3) Persons appointed under subsection (1)
are to be employed on such terms and con-
ditions (including conditions as to remuner-
ation and allowances) as the Council deter-
mines. In making a determination under this
subsection, the Council is to have regard to—

(a) the Government’s policy with respect
to the remuneration of public sec-
tor employees, and

(b) any directions that the Minister may
give from time to time for the pur-
pose of giving effect to that policy.

(4) Within the scope of the authority con-
ferred by the Financial Services Ombudsman,
a person appointed under subsection (1) may
perform any of the functions, or exercise any
of the powers, imposed or conferred on the
Financial Services Ombudsman by this or any
other Act.
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(5) Any act done or omitted to be done in P1.2 S.16
accordance with subsection (4) is taken to
have been done or omitted to have been done
by the Financial Services Ombudsman.

(6) A Bureau staff member is entitled to
perform the functions and exercise the powers
authorised under subsection (4) free from
interference from any other person, except
that the staff member shall—

(a) comply with directions given by the
Financial Services Ombudsman or
a Deputy Financial Services
Ombudsman, and

(b) keep the Financial Services Ombuds-
man, or the appropriate Deputy
Financial Services Ombudsman,
informed about the progress made
with respect to dealing with com-
plaints that are assigned to the
staff member.

(7) Schedule 7 has effect with respect to the
Financial Services Ombudsman, the Deputy
Financial Services Ombudsman and the
members of the Bureau staff appointed under
this section.

Immunity of 57BO.—(1) A Bureau staff member is not

Financial Services  jiaple whether on the ground of want of juris-

Ombudsman and C . 2

others. diction or on any other ground, to any civil or
criminal proceedings in respect of any act
done, or omitted to be done, in the course of
performing a function imposed, or exercising
a power conferred, on the member by or
under this or any other Act unless it is proved
that the act was done, or omitted to be done,
in bad faith.

(2) Civil or criminal proceedings in respect
of any act or omission referred to in subsec-
tion (1) may be brought against a Bureau staff
member only with the leave of the High
Court.

(3) The High Court may grant leave under
subsection (2) only if satisfied that there is
substantial evidence that the person to be pro-
ceeded against has acted, or omitted to act, in
bad faith.

(4) For the purposes of this section, ‘bureau
staff member’ includes the Financial Services
Ombudsman and each of the Deputy Finan-
cial Services Ombudsmen.
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Financial Services
Ombudsman to
ensure proper
accounts are kept in
respect of the
Bureau.

Financial Services
Ombudsman to
arrange for
preparation of
annual statement of
accounts.

Financial Services
Ombudsman to
prepare annual
report of activities
of the Bureau.

CHAPTER 4
Accounts and reports

57BP.—(1) The Financial Services Om-
budsman shall ensure that accounting records
are kept that properly record and explain the
financial transactions of or relating to the
Bureau.

(2) The Financial Services Ombudsman
shall ensure that the accounting records relat-
ing to the Bureau comply with the accounting
standards (if any) notified in writing to the
Financial Services Ombudsman by the Coun-
cil, acting on the advice of the Minister.

(3) The Financial Services Ombudsman
shall ensure that the accounting records relat-
ing to the Bureau are kept for 6 years after
the transactions to which they relate are com-
pleted. The Financial Services Ombudsman
may, at the end of that period, direct that
those records be retained or arrange for them
to be disposed of in such manner as that
Ombudsman considers appropriate. This sub-
section has effect despite any other enactment
to the contrary.

(4) The Financial Services Ombudsman is
required to make the accounting records avail-
able at all reasonable times for inspection by
any member of the Council who requests to
see them.

57BQ.—(1) Within 4 months after the end
of each financial year, the Financial Services
Ombudsman shall arrange for the preparation
and transmission to the Comptroller and
Auditor General of a statement of accounts
for the year. The statement must be in a form
approved by the Council acting in consultation
with the Minister. A form of statement
approved under this subsection remains in
force until superseded by another form of
statement so approved.

(2) The Comptroller and Auditor General
shall audit and report on the statement of
accounts and, as soon as practicable after com-
pleting the report, give the report and the
statement to the Financial Services Ombuds-
man and to the Council.

57BR.—(1) The Financial Services Om-
budsman shall, not later than 6 months after
the end of a financial year—
(a) prepare an annual report specifying
the activities of the Bureau during
that year, and

(b) submit the report to the Council.
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(2) An annual report must be in such form Pt.2 S.16
and deal with such matters as the Council has
notified to the Financial Services Ombudsman
and must include or be accompanied by the
audited statement of accounts prepared for
the financial year concerned.

(3) As soon as practicable after receiving
an annual report, the Council shall deliver the
report to the Minister.

(4) As soon as practicable after receiving
an annual report, the Minister shall arrange
for a copy of the report to be laid before both
Houses of the Oireachtas.

(5) On becoming aware that subsection (4)
has been complied with, the Financial Services
Ombudsman shall arrange for the publication
of the annual report.

Financial Services 57BS.—(1) Within 3 months after the end

Oumbﬁslfscr:f;igo of each financial year, the Financial Services

gther reports. Ombudsman  shall ~ publish a  report
containing—

(a) a summary of all complaints made to
that Ombudsman during the pre-
ceding financial year and of the
results of the investigations into
those complaints, and

(b) areview of trends and patterns in the
making of complaints to that
Ombudsman.

(2) The Financial Services Ombudsman
may publish such a report more frequently
than once a year if that Ombudsman thinks it
would be in the public interest to do so.

(3) The Financial Services Ombudsman
may, with the approval of the Council, publish
reports on other matters relating to the oper-
ation of the Bureau.

Financial Services 57BT.—(1) Not later than 3 months before
Ombudsman to the beginning of each financial year, or within
arrange for . .

preparation of such extended period as the Council may allow,
annual estimate of the Financial Services Ombudsman shall
income and arrange for—

expenditure.

(a) the preparation of a statement setting
out estimates of the income and
expenditure relating to the Bureau
for that year, and

(b) submit the statement to the Council
for approval.

(2) The statement must—
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Financial Services
Ombudsman to
prepare strategic
plan.

(a) specify the amounts expected to be
collected and recovered during the
financial year concerned from the
imposition of levies and fees under
section 57BE, and

(b) specify any other sources from which
funds are expected to be obtained
during that year to finance the
Bureau’s activities and the amounts
expected to be raised from those
sources, and

(c) specify the activities that the Bureau
proposes to undertake during that
year.

(3) Before submitting the statement to the
Council for approval, the Financial Services
Ombudsman shall provide it with particulars
of the estimates referred to in subsection
(1)(a). As soon as practicable after being pro-
vided with those particulars, the Council shall
give the Financial Services Ombudsman its
views on those estimates.

57BU.—(1) The Financial Services
Ombudsman shall, at least 3 months before
the beginning of each financial year—

(a) prepare for the year a strategic plan
that complies with this section, and

(b) submit the plan to the Council for its
approval.

(2) A strategic plan must specify—

(a) the objectives of the activities of the
Bureau for the financial year con-
cerned, and

(b) the nature and scope of the activities
to be undertaken, and

(c) the strategies and policies for achiev-
ing those objectives, and

(d) targets and criteria for assessing the
performance of the Bureau, and

(e) the uses for which it is proposed to
apply the Bureau’s resources.

(3) If the Council has in writing notified the
Financial Services Ombudsman of any
requirements with respect to the form in
which the strategic plan is to be prepared, the
plan must comply with those requirements.

(4) As soon as practicable after approving

a strategic plan, the Council shall deliver the
plan to the Minister.
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(5) As soon as practicable after receiving Pt.2 S.16
the Financial Services Ombudsman’s strategic
plan, the Minister shall arrange for a copy of
the plan to be laid before both Houses of the
Oireachtas.

(6) On becoming aware that subsection (5)
has been complied with, the Financial Services
Ombudsman shall—

(a) arrange for the publication of the
strategic plan, and

(b) take all reasonably practical steps to
implement it.

Financial Services 57BV.—(1) The Financial Services

Ombudsman to Ombudsman is required to provide the Coun-

provide Council and . .. . .

Minister with cil or the Minister with such reports relating

reports. to the activities of the Bureau as the Council
or the Minister requires from time to time.
However, such a report must not include par-
ticulars or comments on any complaint that is
then being considered by the Financial Ser-
vices Ombudsman.

(2) The obligation imposed by subsection
(1) is in addition to that imposed by section
57BR.

Financial Services 57BW.—(1) The Financial Services
Sm::rdls;é‘g)r;;o Ombudsman is required to attend a meeting
bp of a joint committee of the Houses of the

Oireachtas .
committee when Oireachtas whenever asked to do so by the
required. committee and to provide such information

(including documents) as the committee speci-
fies and as is in the possession of, or is avail-
able to, that Ombudsman.

(2) Such a committee is not entitled to
request the Financial Services Ombudsman to
provide information relating to any complaint
that is currently under investigation. The Fin-
ancial Services Ombudsman must refuse to
comply with a request from the committee to
provide it with any such information.

CHAPTER 5
How consumer complaints are to be dealt with
Complaints about S7BX.—(1) An eligible consumer may
:gnl(ljllallift:;fﬁnancial complain to the Financial Services Ombuds-
8 man about the conduct of a regulated financial

service providers. . - . .
service provider involving—

(a) the provision of a financial service by
the financial service provider, or

(b) an offer by the financial service pro-
vider to provide such a service, or
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Pr.2 S.16 (c) a failure by the financial service pro-
vider to provide a particular finan-
cial service that has been
requested.

(2) Except in the case of a complaint that
may be within the jurisdiction of the Pensions
Ombudsman, the Financial Services Ombuds-
man has sole responsibility for deciding
whether or not a complaint is within that
Ombudsman’s jurisdiction.

(3) A consumer is not entitled to make a
complaint if the conduct complained of—

(a) is or has been the subject of legal pro-
ceedings before a court or tribunal,
or

(b) occurred more than 6 years before
the complaint is made, or

(c) relates to a matter that is within the
jurisdiction of the Pensions
Ombudsman, or

(d) is of a class prescribed by Council
Regulations.

(3A) Despite subsection (3)(a), the Finan-
cial Services Ombudsman may accept a com-
plaint against a regulated financial service pro-
vider who has begun legal proceedings in
relation to a matter to which the complaint
relates, but only if that Ombudsman reason-
ably suspects that the regulated financial ser-
vice provider has begun those proceedings in
order to prevent the making of the complaint,
or to frustrate or delay its investigation.

(4) A consumer is entitled to make a com-
plaint in respect of the conduct of a regulated
financial service provider even if the conduct
complained of occurred before the commence-
ment of this section provided the conduct did
not occur more than 6 years before that com-
mencement.

(5) For the purpose of subsections (3) and
(4), conduct that is of a continuing nature is
taken to have occurred at the time when it
stopped and conduct that consists of a series
of acts or omissions is taken to have occurred
when the last of those acts or omissions
occurred.

(6) A consumer is not entitled to make a
complaint unless the consumer has previously
communicated its substance to the regulated
financial service provider concerned and has
given that financial service provider a reason-
able opportunity to deal with it.
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(7) A complaint must be in writing. P1.2 S.16
However, the Financial Services Ombudsman
may receive a complaint that is not in writing
if that Ombudsman considers it appropriate to
do so. In that event, the Financial Services
Ombudsman shall reduce the complaint to
writing as soon as possible after receiving it.

(8) As soon as practicable after receiving a
complaint about the conduct of a regulated
financial service provider, the Financial Ser-
vices Ombudsman shall provide the financial
service provider with a copy of the complaint.

(9) The Financial Services Ombudsman
may enter into an arrangement with a person
under which that person will receive com-
plaints on behalf of that Ombudsman.

(10) A complaint received by a person
under such an arrangement is, for the pur-
poses of this Part, taken to have been received
by the Financial Services Ombudsman.

(11) If the Regulatory Authority receives a
complaint that appears to be within the juris-
diction of the Financial Services Ombudsman,
it shall, without delay, refer the complaint to
that Ombudsman for investigation. A com-
plaint referred under this subsection is, for the
purposes of this Part, taken to have been
made under subsection (1) by the consumer

concerned.
Duty of Financial 57BY.—(1) The Financial Services
Services Ombudsman shall investigate a complaint if
Ombudsman to P Lo .
investigate satisfied that the complaint is within the juris-
complaints. diction of the Financial Services Ombudsman.

(2) If, immediately before the commence-
ment of this section, a complaint about the
conduct of a regulated financial service pro-
vider is being dealt with by mediation, investi-
gation or adjudication by a person under a vol-
untary scheme for the mediation, investigation
or adjudication of complaints about that kind
of conduct, the Financial Services Ombuds-
man may, with the consent of the complainant
and if satisfied that the complaint is within
that Ombudsman’s jurisdiction, continue with
the mediation, investigation or adjudication of
the complaint as if the complainant had made
the complaint under this Part after that com-
mencement.

(3) If, immediately before the commence-
ment of this section, a complaint about the
conduct of a regulated financial service pro-
vider is being dealt with by mediation, investi-
gation or adjudication by the Regulatory
Authority, that Ombudsman may, with the
consent of the complainant and if satisfied that
the complaint is within that Ombudsman’s
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jurisdiction, continue with the mediation,
investigation or adjudication of the complaint
as if the complainant had made the complaint
under this Part after that commencement.

57BZ.—(1) Without limiting section 57BY,
the Financial Services Ombudsman can decide
not to investigate a complaint, or to discontinue
an investigation of a complaint, on the ground
that—

(a) the complaint is frivolous or vex-
atious or was not made in good
faith, or

(b) the subject-matter of the complaint is
trivial, or

(c¢) the conduct complained of occurred
at too remote a time to justify
investigation, or

(d) there is or was available to the com-
plainant an alternative and satis-
factory means of redress in
relation to the conduct complained
of, or

(e) the complainant has no interest or an
insufficient interest in the conduct
complained of.

(2) The Financial Services Ombudsman
may make preliminary inquiries for the pur-
pose of deciding whether a complaint should
be investigated under this Part and may
request the complainant to provide further
written particulars of the complaint within a
period specified by that Ombudsman.

(3) The Financial Services Ombudsman
may decide not to continue to investigate a
complaint if the complainant fails within a
reasonable period to comply with a request for
further written particulars.

(4) As soon as practicable after deciding
not to investigate a complaint, or to discon-
tinue an investigation of a complaint, the Fin-
ancial Services Ombudsman shall—

(a) inform the complainant in writing of
the decision and the reasons for it,
and

(b) provide the Regulatory Authority
with a copy of the decision.
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Financial Services
Ombudsman to
attempt to deal with
complaint by
mediation in first
instance.

Persons entitled to
make certain
submissions to
Financial Services
Ombudsman.

Financial Services
Ombudsman to
conduct
investigations in
private.

Progress report to
complainant.

Financial Services
Ombudsman can
require regulated
financial service
provider to give
information.

57CA.—(1) On receiving a complaint, the Pr.2 S.16

Financial Services Ombudsman shall, as far as
possible, try to resolve the complaint by
mediation.

(2) Participation in the mediation by the
parties to a complaint is voluntary, and a party
may withdraw at any time. The Financial Ser-
vices Ombudsman may abandon an attempt to
resolve a complaint by mediation on forming
the view that the attempt is not likely to
succeed.

(3) Evidence of anything said or admitted
during a mediation, or an attempted
mediation, of a complaint, and any document
prepared for the purposes of the mediation,
are not admissible—

(a) in any subsequent investigation,
under this Part, of the complaint
(unless the person who made the
admission, or to whom the docu-
ment relates, consents to its
admission), or

(b) in any proceedings before a court or
a tribunal.

(4) If an attempt to resolve a complaint by
mediation is unsuccessful, the Financial Ser-
vices Ombudsman shall—

(a) deal with the complaint by adjudi-
cation, and

(b) notify the parties accordingly.

57CB.—When investigating a complaint,
the Financial Services Ombudsman shall pro-
vide the parties with an opportunity to make
submissions with respect to the conduct com-
plained of.

57CC.—The Financial Services Ombuds-
man shall ensure that investigations are con-
ducted in private.

57CD.—The Financial Services Ombuds-
man may, in the course of investigating a com-
plaint, periodically report to the complainant
on the progress of the investigation and, in so
doing, may make such comments to the com-
plainant on the investigation and its con-
sequences and implications as that Ombuds-
man thinks fit.

57CE.—(1) To enable a complaint to be
investigated, the Financial Services Ombuds-
man may require the regulated financial ser-
vice provider concerned and any associated
entity of that financial service provider—
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Pr.2 S.16 (a) to provide information either orally
or in writing, or

(b) to produce any document or other
thing, or

(c) to provide a copy of any document,

that appears to that Ombudsman to be rel-
evant to the investigation. However, this sub-
section does not authorise the Financial Ser-
vices Ombudsman to require the provision of
information, or the production of a document
or copy of a document, the communication of
which is subject to legal professional privilege.

(2) A requirement under this section may
be made orally or be in writing but must spec-
ify or describe the information, document or
thing required, and must fix a time and specify
a place for compliance.

(3) The power conferred by subsection (1)
can be exercised in relation to a regulated fin-
ancial service provider, or an associated entity
of the financial service provider, irrespective
of whether the Financial Services Ombudsman
has entered the premises of the financial ser-
vice provider in accordance with section 57CF.

(4) For the purpose of obtaining infor-
mation relevant to investigating or adjudicat-
ing a complaint about the conduct of a regu-
lated financial service provider, the Financial
Services Ombudsman may—

(a) summon any officer, member, agent
or employee of the financial ser-
vice provider to attend before that
Ombudsman, and

(b) examine on oath any such officer,
member, agent or employee in
relation to any matter that appears
to that Ombudsman to be relevant
to the investigation or adjudication.

(5) Without limiting subsection (4), the Fin-
ancial Services Ombudsman has the same
powers that a judge of the High Court has
when hearing civil proceedings that are before
that Court with respect to the examination of
witnesses (including witnesses who are outside
the State).

(6) A person who is summoned to appear
before the Financial Services Ombudsman
under this section is entitled to the same rights
and privileges as a witness appearing in civil
proceedings before the High Court.
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(7) Information provided by a person in P1.2 S.16
response to a requirement made under subsec-
tion (1), or an answer to a question put to a
person in the course of an examination con-
ducted under subsection (4), is not admissible
as evidence against the person in criminal pro-
ceedings, other than proceedings for—

(a) if the information or answer was pro-
vided on oath, perjury, or

(b) an offence against section 57CH.

Financial Services 57CF.—(1) When investigating a complaint

Ombudsman may a6yt the conduct of a regulated financial ser-

enter premises of . d h F . l S . O b d

regulated financial ~ Vice provider, the Financial Services Ombuds-

service provider or Man may, at any reasonable time—

associated entity of

such a provider. (a) enter and inspect any business prem-
ises occupied or used by the finan-
cial service provider or by any
other body or person who appears
to that Ombudsman to be associ-
ated with that provider, and

(b) inspect any document or thing in or
on the premises.

(2) If a document is kept in a non-legible
form, the Financial Services Ombudsman may
request the person apparently in charge of the
document to reproduce it in a legible form or
to give to that Ombudsman such information
as that Ombudsman reasonably requires in
relation to the document.

Circuit Court may 57CG.—(1) The Financial Services
order person to Ombudsman may apply to the Circuit Court

comply with . . [P
requirements, etc., 10T @ compliance order against a person if it

of Financial appears to that Ombudsman that the person—
Services
Ombudsman. (a) has failed to comply with a require-

ment made to the person by that
Ombudsman under section 57CE,
or

(b) has failed to comply with a summons
under that section to appear
before that Ombudsman for exam-
ination, or

(c) having complied with such a sum-
mons, has refused to be examined,
or

(d) has otherwise obstructed that Ombuds-
man in the exercise of a power con-
ferred by this Part.

(2) If, on hearing an application seeking a
compliance order against a person, the Circuit
Court is satisfied that the person has failed or
refused to do the act in question, the Circuit
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Court may make an order requiring the per-
son to do that act.

(3) The Circuit Court may not hear an
application for a compliance order unless—

(a) the person against whom the order is
sought appears at the hearing, or

(b) the Court is satisfied that that person
has been served with a copy of the
application.

(4) On the hearing of an application for a
compliance order against a person, the Circuit
Court shall set aside a requirement made to
the person—

(a) to provide information, or

(b) to produce a document or other
thing, or

(¢) to provide a copy of a document,

if it is of the opinion that the person is entitled
to claim legal professional privilege with
respect to the provision of the information,
the production of the document or thing or
the provision of the copy.

Obstruction of 57CH.—A person who—
Financial Services

Ombudsman in the

performance or (a) obstructs the Financial Services

exercise of Ombudsman in the exercise of a
functions and power conferred by this Chapter,
powers. or

(b) without reasonable excuse, fails to
comply with a requirement or
request made by that Ombudsman
under this Chapter, or

(¢) in purported compliance with such a
requirement or request, gives
information that the person knows
to be false or misleading, or

(d) refuses to comply with a summons to
attend before, or to be examined
on oath by, that Ombudsman,

commits an offence and is liable on summary
conviction to a fine not exceeding €2,000 or
to imprisonment for a term not exceeding 3
months, or both.

Adjudication of 57CIL.—(1) On completing an investigation

complaints. of a complaint that has not been settled or
withdrawn, the Financial Services Ombuds-
man shall make a finding in writing that the
complaint—
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(a) is substantiated, or
(b) is not substantiated, or

(c) is partly substantiated in one or more
specified respects but not in
others.

(2) A complaint may be found to be sub-
stantiated or partly substantiated only on one
or more of the following grounds:

(a) the conduct complained of was con-
trary to law;

(b) the conduct complained of was
unreasonable, unjust, oppressive
or improperly discriminatory in its
application to the complainant;

(c) although the conduct complained of
was in accordance with a law or an
established practice or regulatory
standard, the law, practice or stan-
dard is, or may be, unreasonable,
unjust, oppressive or improperly
discriminatory in its application to
the complainant;

(d) the conduct complained of was based
wholly or partly on an improper
motive, an irrelevant ground or an
irrelevant consideration;

(e) the conduct complained of was based
wholly or partly on a mistake of
law or fact;

(f) an explanation for the conduct com-
plained of was not given when it
should have been given;

(g) the conduct complained of was other-
wise improper.

(3) The Financial Services Ombudsman
shall include in a finding—

(a) reasons for the finding, and

(b) any direction given under subsection
(4) as a result of the finding.

(4) If a complaint is found to be wholly or
partly substantiated, the Financial Services
Ombudsman may direct the financial service
provider to do one or more of the following:

(a) to review, rectify, mitigate or change

the conduct complained of or its
consequences;
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Pr.2 S.16 (b) to provide reasons or explanations
for that conduct;

(c) to change a practice relating to that
conduct;

(d) to pay an amount of compensation to
the complainant for any loss,
expense oOr inconvenience sus-
tained by the complainant as a
result of the conduct complained
of;

(e) to take any other lawful action.

(5) The Financial Services Ombudsman
may not direct the payment of an amount of
compensation exceeding an amount (if any)
prescribed by Council Regulations.

(6) A direction requiring a regulated finan-
cial service provider to pay an amount of com-
pensation may provide for interest to be paid
at a specified rate if the amount is not paid by
a date specified in the direction.

(7) The Financial Services Ombudsman
shall give a copy of a finding under this
section—

(a) to the complainant, and

(b) to the regulated financial service pro-
vider to which the complaint
relates.

(8) If a finding under this section contains
a direction under subsection (4), the financial
service provider concerned—

(a) shall comply with the direction within
such period as is specified in the
direction, or within such extended
period as the Financial Services
Ombudsman allows, and

(b) shall, within 14 days after the end of
that period or extended period,
notify in writing the Financial Ser-
vices Ombudsman of action taken
or proposed to be taken in con-
sequence of the direction.

(9) Subject to the outcome of any appeal
against a finding of the Financial Services
Ombudsman in respect of a complaint, the
finding is binding on the complainant, the
regulated financial service provider concerned
and every other person who is a party to the
complaint.
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Enforcement of
Financial Services
Ombudsman’s
directions.

57CJ.—(1) In this section—

‘direction’ means a direction included in a
finding made by the Financial Services
Ombudsman under section 57CI;

‘enforcement order’ means an order of the
Circuit Court to enforce a direction.

(2) If a regulated financial service provider
fails to comply with a direction within the per-
iod, or by the date, specified in the direction,
the Financial Services Ombudsman or the
complainant in whose favour the finding was
made may apply to the Circuit Court for an
enforcement order in respect of the direction.

(3) The Circuit Court may not hear an
application for an enforcement order unless—

(a) the regulated financial service pro-
vider concerned appears at the
hearing as respondent to the appli-
cation, or

(b) if that financial service provider does
not appear at the hearing, the
Court is satisfied that a copy of the
application has been served on
that financial service provider.

(4) On hearing an application for an order
to enforce the direction, the Circuit Court
shall, if satisfied that the direction was one
that the Financial Services Ombudsman was
empowered to make, make an order requiring
the regulated financial service provider con-
cerned to comply with the direction within a
period, or by a date, specified in the order.

(5) The Circuit Court may not hear an
application for an enforcement order in
respect of a direction if the regulated financial
service provider concerned has appealed
against the finding in which the direction is
included and either—

(a) the finding or direction has not
been affirmed (with or without
modification), or

(b) that financial service provider has not
withdrawn the appeal.

(6) If, on the hearing of an application for
an enforcement order, the Circuit Court is
satisfied that, because of the lapse of time, it
would not be possible for the regulated finan-
cial service provider concerned to comply with
such an order, the Court shall make an order
providing the complainant with such redress
as it considers appropriate in the cir-
cumstances.
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(7) If an enforcement order requires a
regulated financial service provider to pay an
amount of money, the Circuit Court may
direct that financial service provider to pay to
the complainant concerned interest on the
amount for all or a specified part of the
period—

(a) beginning 4 weeks after the date on
which the direction was given to
that financial service provider, and

(b) ending with the date of the order.

(8) The interest payable on such an amount

is to be at the rate referred to in section 22 of
the Courts Act 1981.

CHAPTER 6

References and Appeals under this Part to the High Court

Financial Services
Ombudsman may
refer question of
law to High Court.

Right of appeal to
High Court against
Financial Services
Ombudsman’s
finding.

57CK.—(1) When dealing with a com-
plaint, the Financial Services Ombudsman
may, on that Ombudsman’s own initiative or
at the request of the complainant or the regu-
lated financial service provider concerned,
refer for the opinion of the High Court a ques-
tion of law arising in relation to the investi-
gation or adjudication of the complaint.

(2) The High Court has jurisdiction to hear
and determine any question of law referred to
it under this section.

(3) If a question of law has been referred
to the High Court under this section, the Fin-
ancial Services Ombudsman may not—

(a) make a finding to which the question
is relevant while the reference is
pending, or

(b) proceed in a manner, or make a
decision, that is inconsistent with
the opinion of the High Court on
the question.

57CL.—(1) If dissatisfied with a finding of
the Financial Services Ombudsman, the com-
plainant or the regulated financial service pro-
vider concerned may appeal to the High Court
against the finding.

(2) The Financial Services Ombudsman can

be made a party to an appeal under this
section.

(3) An appeal under this section must be
made—
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(a) within such period and in such man- P1.2 S.16
ner as is prescribed by rules of
court of the High Court, or

(b) within such further period as that
Court may allow.

Orders on appeal to 57CM.—(1) The High Court is to hear and
;léleaglightoclg;g;ncial determine an appeal made under section
Servicfs 57CL and may make such orders as it thinks
Ombudsman’s appropriate in light of its determination.
finding.
(2) The orders that may be made by the
High Court on the hearing of such an appeal

include (but are not limited to) the following:

(a) an order affirming the finding of the
Financial Services Ombudsman,
with or without modification;

(b) an order setting aside that finding or
any direction included in it;

(c) an order remitting that finding or any
such direction to that Ombudsman
for review.

(3) If the High Court makes an order remit-
ting to the Financial Services Ombudsman a
finding or direction of that Ombudsman for
review, that Ombudsman is required to review
the finding or direction in accordance with the
directions of the Court.

(4) The determination of the High Court
on the hearing of such an appeal is final,
except that a party to the appeal may apply to
the Supreme Court to review the determi-
nation on a question of law (but only with the
leave of either of those Courts).

Appeal stays the 57CN.—A finding of the Financial Services
finding of the Ombudsman does not take effect, and may
Financial Services . .

not be implemented, while an appeal under

Ombudsman. . R -
section 57CL or an application under section
57CM(4) is pending in relation to the finding.

CHAPTER 7
Supplementary provisions
Protection and 57CO.—(1) A provision of any Act or law

other provisions
relating to
disclosures of
information.

that prohibits or restricts the disclosure of
information does not—

(a) operate to prevent or restrict the dis-
closure of information, or

(b) affect a duty to disclose information,

under this Part.
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Power of Court to
grant injunctions in
certain cases.

Financial Services
Ombudsman and
Council to co-
operate with
Regulatory
Authority and
others.

(2) A person who discloses information
under or for the purpose of this Part does not
incur liability for defamation or other civil
liability only because of the disclosure.

(3) Nothing in this Part affects an obli-
gation or power to provide information apart
from this Part.

57CP.—(1) The High Court may, on an
application made by the Financial Services
Ombudsman, grant an injunction restraining
conduct in which a regulated financial service
provider is engaging or in which a regulated
financial service provider appears likely to
engage, if the conduct is conduct that is being
investigated or is proposed to be investigated
under this Part.

(2) The High Court may not grant an appli-
cation under subsection (1) unless of the
opinion that the conduct sought to be
restrained is likely to prejudice or negate the
effect or implementation of a decision that the
Financial Services Ombudsman might make
under this Chapter if that Ombudsman were
to find the complaint to which the conduct
relates is wholly or partly substantiated.

(3) The High Court may not require the
Financial Services Ombudsman to give any
undertaking as to damages as a condition
for the granting of an injunction in con-
sequence of an application referred to in sub-
section (1).

57CQ.—(1) The Council and the Financial
Services Ombudsman shall co-operate with
the Regulatory Authority (and, in particular,
the Consumer Director) and the Pensions
Ombudsman with a view to ensuring that
the provisions of this Part operate in a way
that contributes to promoting the best
interests of consumers of financial services
and to the efficient and effective handling of
complaints.

(1A) The Financial Services Ombudsman
shall, whenever asked to do so by the Regula-
tory Authority, provide that Authority with
records or copies of records, or information,
dealing with specified matters, or matters of a
specified kind, relevant to the performance of
that Authority’s functions.

(2) The Council and the Financial Services
Ombudsman may make recommendations to
the Regulatory Authority, the Consumer
Director and the Registrar of Credit
Unions with respect to measures that that
Authority, Director and Registrar might take
SO as—

56



[2004.]

Central Bank and Financial Services

[No. 21.]

Authority of Ireland Act 2004.

(a) to effectively deal with persistent pat- P1.2 S.16

terns of complaints made against
specified regulated financial ser-
vice providers or against a speci-
fied class of those financial service
providers, or

(b) to improve the way in which regu-
lated financial service providers
deal with complaints that are made
against them, or

(c¢) to effectively deal with any other mat-
ter relating to promoting the
interests of consumers of financial
services.

(3) As soon as practicable after the com-
mencement of this section, the Financial Ser-
vices Ombudsman, the Pensions Ombudsman
and the Regulatory Authority shall enter into
a memorandum of understanding setting out
the terms under which they agree to give
effect to this section.

CHAPTER 8§

Reciprocal arrangements with corresponding agencies of other

Definitions
(Chapter 8).

Financial Services
Ombudsman may
subscribe to EEA
Memorandum of

Understanding.

Financial Services
Ombudsman may
refer complaints to
other EEA dispute
settlement body.

Financial Services
Ombudsman may
mediate, investigate
and adjudicate
complaints referred
by other EEA

EEA Countries
57CR.—(1) In this Chapter—

‘complaint’ includes a complaint within the
meaning of the EEA Memorandum of Under-
standing;

‘EEA Memorandum of Understanding’ means
the Memorandum of Understanding on a
Cross-border Out-of-court Complaints Net-
work for Financial Services in the European
Economic Area or, if the memorandum is
amended or is replaced by another memor-
andum, means the memorandum as so
amended or that other memorandum.

57CS.—The Financial Services Ombudsman
may, with the approval of the Council, sub-
scribe to the EEA Memorandum of Under-
standing.

57CT.—If the Financial Services Ombuds-
man subscribed to the EEA Memorandum of
Understanding, that Ombudsman may refer a
complaint made to that Ombudsman to
another EEA dispute settlement body in
accordance with the terms of that
Memorandum.

57CU.—If the Financial Services Ombuds-
man has subscribed to the EEA Memorandum
of Understanding, that Ombudsman may
mediate, investigate and adjudicate on any
complaint referred to that Ombudsman by
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Pr2 8.16 gisg}“e settlement  another EEA dispute settlement body in

odies. accordance with the terms of that

Memorandum.”.
New Part VIIC 17.—The Central Bank Act 1942 is amended by inserting the fol-
3 t d 3 t . . . . .
‘é’;i{r‘;l 1;:11?1( Act lowing Part after Part VIIB (as inserted by section 16 of this Act):
1942.
“PART VIIC

CONSULTATIVE PANELS
CHAPTER 1
General

Interpretation: Part 57CV.—In this Part—

VIIC.
‘advisory group’ means an advisory group
established under section 57DG;

‘Consultative Consumer Panel’ means the Fin-
ancial Services Consultative Consumer Panel
established under section 57CW;

‘Consultative Industry Panel’ means the Fin-
ancial Services Consultative Industry Panel
established under section 57CW;

‘Consultative Panel’ means the Consultative
Consumer Panel or the Consultative Industry
Panel;

‘policy document’ means any document that
embodies policies or principles relating to the
regulation of financial services within the
State;

‘proposed policy document’ means any docu-
ment that embodies proposals for policies or
principles relating to the regulation of finan-
cial services within the State;

‘proposed regulatory document’” means a
regulation, rule, code of conduct or other
document that is proposed to have legislative
effect with respect to financial service pro-
viders or any specified class of financial ser-
vice providers;

‘Regulatory Authority’ includes any member
or officer of the Regulatory Authority, or
employee of the Bank, to whom a function or
power of that Authority is delegated;

‘regulatory document’ means a regulation,
rule, code of conduct or other document that
has legislative effect with respect to financial
service providers or any specified class of fin-
ancial service providers.

Establishment and 57CW.—(1) The Regulatory Authority

membership of shall establish and maintain two consultative
Consultative Panels. panels
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(2) One of the panels is to be called the P1.2 S.17
‘Financial Services Consultative Consumer
Panel’ and the other is to be called the ‘Finan-
cial Services Consultative Industry Panel’.

(3) Assoon as practicable after establishing
a Consultative Panel, the Regulatory Auth-
ority shall publish in [Iris Oifigitiil a notice to
the effect that the Panel has been established
and the date on which the establishment took
effect.

CHAPTER 2
Consultative Consumer Panel

Membership of 57CX.—(1) The Consultative Consumer
Consultative Panel is to consist of not fewer than 5, and not
Consumer Panel.

more than 20, members.

(2) The members of the Consultative Con-
sumer Panel are to be appointed by the Mini-
ster for Finance after consulting the Minister
for Enterprise, Trade and Employment and
those organisations that, in the opinion of the
Minister for Finance, represent the interests of
consumers.

(3) In appointing persons as members to
the Consultative Consumer Panel, the Mini-
ster shall ensure as far as possible that those
persons have knowledge or experience of or
as consumers of financial services.

(4) A person is not eligible to be appointed
as a member of the Consultative Consumer
Panel if the person—

(a) is a member of either House of the
Oireachtas or is, with the person’s
consent, nominated as a candidate
for election as such a member, or

(b) is a member of the European Parlia-
ment or is, with the person’s con-
sent, nominated as a candidate for
election as such a member or to fill
a vacancy in the membership of
that Parliament, or

(c) is a member of a local authority or is,
with the person’s consent, nomi-
nated as a candidate for election as
such a member.

(5) A member of the Consultative Con-
sumer Panel holds office for such period, not
exceeding 5 years, as is specified in the
member’s document of appointment, unless
the member ceases to hold office under
Schedule 8.
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Pr.2 S.17 (6) A member is eligible for reappointment
at the end of a period of office.

(7) The Minister shall appoint one of the
members of the Consultative Consumer Panel
to be chairperson of the Panel.

Functions of 57CY.—The functions of the Consultative
Consultative Consumer Panel are as follows:
Consumer Panel.
(a) to monitor the performance by the
Regulatory Authority of its func-
tions and responsibilities under
this Act;

(b) to provide the Regulatory Authority
with comments with respect to the
performance of its functions and
responsibilities;

(ba) to provide the Regulatory Authority
with comments and suggestions
with respect to the performance of
the financial services industry;

(c) to provide the Regulatory Authority
with suggestions for initiatives
that, in the Panel’s opinion, that
Authority should take with respect
to the performance of its functions
and responsibilities;

(d) when the Regulatory Authority so
requests, to comment on a policy
document or regulatory document,
or a proposed policy document or
proposed regulatory document,
prepared by that Authority;

(e) to provide the Regulatory Authority
with comments on that Authority’s
draft estimate of income and
expenditure for each financial
year.

Regulatory 57CZ.—(1) The Regulatory Authority shall
Authority to provide the Consultative Consumer Panel

rovide sufficient . .. . . . .
fesources to enable With such administrative services (including

Consultative technical and legal advice), and such funds, as
Consumer Panel to  that Authority believes are necessary to
function. enable that Panel to perform its functions.

(2) The Regulatory Authority shall arrange
for an officer or employee of the Bank nomi-
nated by that Authority to attend a meeting
of the Consultative Consumer Panel whenever
the chairperson of the Panel asks that Auth-
ority to do so.
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Membership of
Consultative
Industry Panel.

Functions of
Consultative
Industry Panel.

CHAPTER 3
Consultative Industry Panel

57DA.—(1) The Consultative Industry Panel
is to consist of not fewer than 5, and not more
than 20, members.

(2) The members of the Consultative Indus-
try Panel are to be appointed by the Minister
for Finance after consulting the Taoiseach, the
Minister for Enterprise, Trade and Employ-
ment and those organisations that, in the
opinion of the Minister for Finance, represent
the interests of financial service providers.

(3) In appointing persons as members to
the Consultative Industry Panel, the Minister
shall ensure as far as possible that those per-
sons have knowledge or experience of the fin-
ancial services industry.

(4) A person is not eligible to be appointed
as a member of the Consultative Industry
Panel if the person—

(a) is a member of either House of the
Oireachtas or is, with the person’s
consent, nominated as a candidate
for election as such a member, or

(b) is a member of the European Parlia-
ment or is, with the person’s con-
sent, nominated as a candidate for
election as such a member or to fill
a vacancy in the membership of
that Parliament, or

(c) is a member of a local authority or is,
with the person’s consent, nomi-
nated as a candidate for election as
such a member.

(5) A member of the Consultative Industry
Panel holds office for such period, not
exceeding 5 years, as is specified in the
member’s document of appointment, unless
the member ceases to hold office under Sched-
ule 8.

(6) A member of the Consultative Industry
Panel is eligible for reappointment at the end
of a period of office.

(7) The Minister shall appoint one of the
members of the Consultative Industry Panel
to be chairperson of the Panel.

57DB.—The functions of the Consultative
Industry Panel are as follows:

(a) when the Regulatory Authority so
requests, to comment on a policy
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Pr.2 S.17 document or regulatory document,
or a proposed policy document or
proposed regulatory document,
prepared by that Authority;

(b) to provide the Regulatory Authority
with comments on levies and fees
that that Authority proposes to
prescribe under section 33] or
33K;

(c) to provide the Regulatory Authority
with comments on that Authority’s
draft estimate of income and
expenditure for each financial
year;

(d) to provide the Regulatory Authority
with comments on the impact that
the conditions and restrictions
imposed by that Authority on fin-
ancial service providers have on
the competitiveness of those
providers;

(e) to provide the Regulatory Authority
with comments with respect to
changing trends within the finan-
cial services industry that have
implications for the functions and
responsibilities of that Authority.

Regulatory 57DC.—(1) The Regulatory Authority
Authority to shall provide the Consultative Industry Panel

provide sufficient . .. . . . .
resources to enable With such administrative services (including

Consultative technical and legal advice) as that Authority
Industry Panel to  believes are necessary to enable that Panel to
function. perform its functions.

(2) The Regulatory Authority shall arrange
for an officer or employee of the Bank nomi-
nated by that Authority to attend a meeting
of the Consultative Industry Panel whenever
the chairperson of the Panel asks that Auth-
ority to do so.

CHAPTER 4
Provisions Applying to Both Consultative Panels

Schedule 8 to have 57DD.—Schedule 8 has effect with respect

effect with respect ¢, 5 Consultative Panel.
to Consultative

Panels.

Consultative Panel 57DE.—(1) Within 3 months after the end
;2 lz)rr‘ipare annual - of each financial year, or within such extended
port: period as the Regulatory Authority allows,
each Consultative Panel shall prepare an
annual report that provides details of the

Panel’s activities during that year.

(2) The Regulatory Authority shall arrange
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for publication of the annual report of each Pr.2 S.17
Panel.

(3) The Regulatory Authority shall also
arrange for publication of—

(a) comments made by a Consultative
Panel to that Authority in accord-
ance with a provision of this Part,
and

(b) any statement of reasons given by
that Authority in response to any
such comments, and

(c) reports of meetings of the Consulta-
tive Panels and advisory groups,
and

(d) any other report produced or com-
missioned by a Consultative Panel
or an advisory group, and

(e) the rules of procedure of the Con-
sultative Panels.

Responsibilities of S7DF.—(1) Before making or issuing a pol-

Regulatory icy document or a regulatory document, the

Authority and 1 hori hall 1 hC

Minister with Regulatory Authority shall consult each Con-

respect to sultative Panel, unless that Authority believes

Consultative Panels. that the document must be made or issued
without delay. In that case, the Regulatory
Authority shall consult each of the Panels as
soon as possible after the document is made
or issued.

(2) In making or issuing a policy document
or regulatory document, the Regulatory Auth-
ority shall take into account the advice (if any)
provided by a Consultative Panel on any
aspect of the document. If the Regulatory
Authority declines to give effect to any par-
ticular advice provided by the Panel, it shall
provide the Panel with a written statement set-
ting out its reasons for declining to give effect
to the advice and shall, if the Panel so
requires, publish the statement.

(3) The Minister shall consult each Con-
sultative Panel before approving the Regulat-
ory Authority’s draft estimate of income and
expenditure for a financial year.

(4) If the Regulatory Authority makes or
issues a policy document or regulatory docu-
ment, a failure of that Authority to comply
with subsection (1) in relation to the docu-
ment does not of itself invalidate the
document.

Establishment and 57DG.—(1) A Consultative Panel, or the

;’gsir:‘(:i"n ;’(fu S Consultative Panels jointly, may, with the con-
v BrOups. sent of the Regulatory Authority, establish
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Pr.2 S.17 advisory groups to advise the Panel or Panels
on any matter relating to financial services or
providers of those services on which the Panel
or Panels ask for advice.

(2) An advisory group is to consist of at
least one member of the Panel or Panels that
established it.

(3) Assoon as practicable after being asked
by a Consultative Panel, or by the Consulta-
tive Panels jointly, to provide advice on a mat-
ter, an advisory group shall provide the advice
to the Panel or Panels that asked for the
advice.

(4) The Regulatory Authority may consult
an advisory group on a matter relating to fin-
ancial services or to providers of those services
directly without reference to—

(a) the Consultative Panel that estab-
lished it, or

(b) if the group was established by the
Consultative Panels jointly, those
Panels.

(5) An advisory group may decide its own
procedure for convening meetings of the
group and for the conduct of business at those
meetings.

(6) Within 3 months after the end of each
financial year, an advisory group shall provide
a report of its activities during that year to—

(a) the Consultative Panel that estab-
lished it, or

(b) if the group was established by the
Consultative Panels jointly, those
Panels.

The report required under this subsection is in
addition to any report that the group is
required to provide under subsection (3).

(7) An advisory group continues in exist-
ence until dissolved—

(a) by the Consultative Panel that estab-
lished it, or

(b) if the group was established by the
Consultative Panels jointly, by
those Panels jointly.

(8) The fact that an advisory group has
been dissolved under subsection (7) does not
prevent another advisory group or other
advisory groups from being established under
this section.
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Chairperson of 57DH.—(1) The chairperson of a Consulta-
Consultative Panel  ;ye pape] shall attend a meeting of the rel-

to attend meetings . . .
of relevant "8 evant Joint Committee of the Oireachtas

Oireachtas Joint whenever that Committee requires that
Committee when  chairperson to do so.
required.

(2) When attending a meeting of the rel-
evant Joint Committee of the Oireachtas, the
chairperson of a Consultative Panel shall pro-
vide that Committee with such information as
it reasonably requires about matters with
which the Panel is or has been concerned.

(3) In this section, ‘relevant Joint Commit-
tee of the Oireachtas’ means a Joint Commit-
tee of the Oireachtas to which the Oireachtas
has assigned the role of examining matters
relating to the operation of the Regulatory
Authority.”.

18.—Section 61E of the Central Bank Act 1942 (as inserted by
section 30 of the Central Bank and Financial Services Authority of
Ireland Act 2003) is amended—

(a) by inserting after subsection (1)(g)—
“(ga) the Financial Services Ombudsman,
(gb) the Pensions Ombudsman,”,

(b) in paragraph (h), by substituting “section,” for “‘section.”,
and

(¢) by inserting the following paragraph after paragraph (4):

“(i) any body established by or under an enactment
for the purpose of supervising the conduct of
auditors.”.

19.—The Central Bank Act 1942 is amended by inserting the fol-
lowing section after section 61F (as inserted by section 30 of the
Central Bank and Financial Services Authority of Ireland Act 2003):

“How the Bank 61G.—(1) If a provision of this Act or the

may give or serve  reoylations, or a provision of a designated

notices and other . .

documents. enactment or designated statutory instrument,
requires or authorises the Bank or the Regu-
latory Authority to give or serve a notice or
other document, the notice or other document
may be given or served—

(a) in the case of a natural person—

(i) by delivering the notice or
other document to the person
personally, or

(ii) by leaving the notice or other
document at, or by sending it
by prepaid post to, the per-
son’s residential or business
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address last known to the
Bank or Regulatory Authority,

or
(b) in the case of a body corporate—

(i) by leaving the notice or other
document at, or

(ii) by sending it by prepaid post
to, the head office, a regis-
tered office or a principal
office of the body corporate,

or
(c¢) in the case of a partnership—

(i) by delivering the notice or
other document to one of the
partners personally, or

(ii) by leaving the notice or other
document at, or by sending it
by prepaid post to the head
office or a principal office of
the partnership.

(2) Nothing in this section limits the oper-
ation of any provision of any law that requires
or authorises a notice or other document to be
given or served in a manner not provided for
by this section.

(3) The regulations may—

(a) enable the Bank or Regulatory Auth-
ority to give or serve notices or
other documents, or any specified
class of notices or other docu-
ments, by a method other than one
specified in subsection (1), and

(b) provide for a notice or document of
a specified class to be given or
served only in the manner pre-
scribed by the regulations.”.

20.—(1) Schedule 2 to the Central Bank Act 1942 (as inserted by
section 31 of the Central Bank and Financial Services Authority of
Ireland Act 2003) is amended in Part 1—

(a) by deleting the item relating to the Criminal Justice Act
1994, and

(b) in column 3 of the item relating to the Central Bank Act
1997, by inserting “‘and section 77" after “Parts II and
Ir.

(2) Schedule 2 to the Central Bank Act 1942 (as inserted by
section 31 of the Central Bank and Financial Services Authority of
Ireland Act 2003) is amended by substituting ‘““The whole instru-
ment” for “First Schedule to Article 8” where those words appear
in the item relating to the Building Societies Regulations 1987 in
column 3 of Part 2.
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21.—Schedule 5 to the Central Bank Act 1942 (as inserted by
section 33 of the Central Bank and Financial Services Authority of
Ireland Act 2003) is amended in paragraph 12(2) by substituting
“under section 57F” for “by or under this Schedule”.
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Schedule 5 to
Central Bank Act
1942 (Provisions
applicable to
members of the
Appeals Tribunal).
Insertion into

22.—The Central Bank Act 1942 is amended by inserting the fol-
lowing Schedules after Schedule 5 (as inserted by section 33 of the fggrgfl Eeav‘v"k Act
Central Bank and Financial Services Authority of Ireland Act 2003): Schedules 6 and 7.

“SCHEDULE 6 Section 57BC.
FINANCIAL SERVICES OMBUDSMAN COUNCIL

Secretary to the 1.—The Chairperson shall, with the agree-

Council. ment of the Financial Services Ombudsman,
designate a member of the Bureau staff to be
Secretary to the Council.

Provision of 2.—Whenever the Chairperson requests,

services to the the Financial Services Ombudsman shall, so

Council. .. .
far as it is possible to do so, arrange for the
Council to be provided with such administrat-
ive services (including technical and legal
advice) as the Council requires to enable it to
perform its functions.

Members of 3.—Members of the Council are entitled to

Council entitled to
certain fees and
allowances.

be paid such fees and travelling and subsist-
ence allowances as the Minister approves.

Those fees and allowances are payable out of
the funds of the Bureau.

Termination of
membership of
Council.

4—(1) A person ceases to be a member if
the person—

(a) dies, or

(b) completes a term of office and is not
reappointed, or

(c) resigns the office by notice in writing
addressed to the Minister, or

(d) has, without the permission of the
other members, been absent from
meetings of the Council for a con-
secutive period of 6 months, or

(e) is, with the person’s consent, nomi-

nated as a candidate for election as

a member of either House of the

Oireachtas, or

with the person’s consent, nomi-
nated as a candidate for election as
a member of the European Parlia-
ment or to fill a vacancy in the
membership of that Parliament, or
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is, wi e person’s consent, nomi-
g th the p t
nated as a candidate for election as
a member of a local authority, or

(h) is adjudged bankrupt (either in the
State or elsewhere) or enters into
a composition with the person’s
creditors, or

(/) becomes physically or mentally
incapable of performing the duties
of a member, or

(j) is convicted of an offence (either in
the State or elsewhere) and sen-
tenced to serve a term of imprison-
ment for the offence, or

(k) is removed from office under subpar-
agraph (2).

(2) The Minister may remove an appointed
member from office—

(a) for proven misconduct or incompet-
ence, or

(b) in order to enable the Council to
function effectively.

Filling vacancy in 5.—(1) If the office of a member becomes

office of member.

Procedure for
convening and

holding meetings of

Council.

Quorums at
meetings of
Council.

vacant, the Minister is required to arrange for
a suitably qualified person to be appointed to
fill the vacancy in accordance with this Act
within 60 days after the date on which the vac-
ancy occurred.

(2) Subparagraph (1) does not apply if the
term of office of the member concerned was
due to expire within 60 days after the vacancy
occurred.

6.—The procedure for convening meetings
of the Council and for the conduct of business
at those meetings is, subject to this Schedule,
to be as determined by the Council. The
Council may determine that procedure by
means of rules or standing orders or by any
other means.

7.—The quorum for a meeting of the Coun-
cil is a majority of the members of the Council.

Who is to preside at 8, —A meeting of the Council is to be pre-

meetings of
Council.

sided over by—
(a) the Chairperson, or
(b) in the absence of the Chairperson, a
member elected by the members
of the Council present at the

meeting.
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Voting at Council 9.—(1) A decision supported by a majority P1.2 S.22
meetings. of the votes cast at a meeting of the Council

at which a quorum is present is the decision of

the Council.

(2) If the votes are equal on a motion put
at a meeting of the Council, the person who is
presiding at the meeting has a casting as well
as a deliberative vote.

Transaction of 10.—(1) The Council may, if it thinks fit,

business otherwise  ransact any of its business by the circulation

than at ordinary £ e . b A

meetings. of papers among all its existing members.
resolution approved in writing by a majority
of those members is taken to be a decision of
the Council.

(2) The Council may, if it thinks fit, transact
any of its business at a meeting at which its
members (or some of its members) participate
by telephone, closed circuit television or other
means, but only if any member who speaks on
a matter being considered by the meeting can
be heard by the other members. For the pur-
poses of—

(a) the approval of a resolution under
subparagraph (1), or

(b) a meeting held in accordance with
subparagraph (2),

the members of the Council have the same
voting rights as they have at an ordinary meet-
ing of the Council.

(3) Papers may be circulated among Coun-
cil members for the purposes of subparagraph
(1) by the electronic transmission of the infor-
mation in the papers concerned.

SCHEDULE 7 Section 57BJ, 57BL, 57BN.

FINANCIAL SERVICES OMBUDSMAN, DEPUTY FINANCIAL SERVICES
OMBUDSMEN AND OTHER BUREAU STAFF MEMBERS

Vacation of office 1.—(1) A person ceases to hold office as
(s’ifvlizi?ml the Financial Services Ombudsman or as a

Ombudsman and  P€puty Financial Services Ombudsman if the

Deputy Financial person—
Services

Ombudsman. (a) dies, or

(b) completes a term of office and is not
reappointed, or

(c) resigns the office by notice in writing
addressed to the Council, or

(d) is, with the person’s consent, nomi-
nated as a candidate for election as
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Remuneration and
conditions of
service of Financial
Services
Ombudsman and
Deputy Financial
Services
Ombudsman.

Financial Services
Ombudsman and
Deputy Financial
Services
Ombudsman not to
engage in paid
employment
without approval.

a member of either House of the
Oireachtas, or

(e) is, with the person’s consent, nomi-
nated as a candidate for election as
a member of the European Parlia-
ment or to fill a vacancy in the
membership of that Parliament, or

(f) is, with the person’s consent, nomi-
nated as a candidate for election as
a member of a local authority, or

(g) is adjudged bankrupt (either in the
State or elsewhere) or enters into
a composition with the person’s
creditors, or

(h) becomes physically or mentally
incapable of performing the duties
of Financial Services Ombudsman
or Deputy Financial Services
Ombudsman, or

(i) is convicted of an offence (either in
the State or elsewhere) and sen-
tenced to serve a term of imprison-
ment for the offence, or

(j) is removed from office under subpara-
graph (2).

(2) The Council may remove the Financial
Services Ombudsman or a Deputy Financial
Services Ombudsman from office—

(a) for proven misconduct or incompet-
ence, or

(b) if the removal appears to the Council
to be necessary for the effective
performance of the functions of
the office concerned.

2.—(1) The Financial Services Ombudsman
and each Deputy Financial Services Ombuds-
man is entitled to be paid such remuneration
and allowances (including travel and subsist-
ence allowances) as the Council decides.

(2) A decision of the Council under this
paragraph does not take effect until approved
by the Minister.

3.—Neither the Financial Services Ombuds-
man nor a Deputy Financial Services
Ombudsman may engage in paid employment
outside the duties of the office unless the
Council approves the employment.
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Superannuation
schemes for the
benefit of Financial
Services
Ombudsman and
Deputy Financial
Services
Ombudsmen.

4.—(1) In this paragraph—
‘superannuation scheme’ means a superannu-
ation scheme prepared under subparagraph
(2) or (4), and if the scheme is amended in
accordance with this paragraph, means the
scheme as amended;

‘beneficiary’ means the Financial Services
Ombudsman or a Deputy Financial Services
Ombudsman or a person who formerly held
either of those offices.

(2) The Council shall prepare a scheme for
the provision of superannuation benefits to or
in respect of the Financial Services Ombuds-
man and each Deputy Financial Services
Ombudsman and any person who formerly
held any of those offices. More than one
scheme may be prepared under this subpara-
graph. However, a scheme prepared under this
subparagraph does not take effect until the
Minister has approved it.

(3) The Council shall ensure that a super-
annuation scheme prescribes the conditions
under which a beneficiary and the benefici-
ary’s dependants will be eligible to receive
superannuation benefits under the scheme.
Different conditions may be prescribed
according to the differing circumstances that
apply to a particular beneficiary or the
dependants of the beneficiary.

(4) The Council may from time to time pre-
pare an amendment to a superannuation
scheme, or a new superannuation scheme to
be substituted for an existing scheme.
However, an amendment to a superannuation
scheme or a substituted superannuation
scheme prepared under this subparagraph
does not take effect until the Minister has
approved it.

(5) The Council is responsible for ensuring
that a superannuation scheme is approved by
the Minister under this paragraph.

(6) Except with the written consent of the
Minister, the Council may not provide super-
annuation benefits to or in respect of a ben-
eficiary or make arrangements for the pro-
vision of such benefits otherwise than in
accordance with a superannuation scheme
approved by the Minister in accordance with
this paragraph.

(7) The Council is responsible for conciliat-
ing and settling any dispute that arises in
relation to a claim made by a beneficiary or a
dependant of a beneficiary for or in respect of
the payment of a superannuation benefit
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Superannuation
schemes for the
benefit of staff of
the Bureau.

under a superannuation scheme approved by
the Minister.

5.—(1) In this paragraph—

‘superannuation benefit’” means a superannu-
ation benefit payable to a beneficiary or, if the
beneficiary has died, to the spouse or a child
of the beneficiary, and includes a pension, a
retirement allowance and a gratuity;

‘superannuation scheme’ means a superannu-
ation scheme prepared under subparagraph
(2) or (4), and if the scheme is amended in
accordance with this paragraph, means the
scheme as amended;

‘beneficiary’ means a member or former
member of the Bureau staff.

(2) The Council shall prepare a scheme for
the provision of superannuation benefits to or
in respect of members and former members of
the Bureau staff. More than one scheme may
be prepared under this subparagraph.
However, a scheme prepared under this sub-
paragraph does not take effect until the Mini-
ster has approved it.

(3) The Council shall ensure that a super-
annuation scheme prescribes the ages at which
a beneficiary must retire and the conditions
under which a beneficiary and the benefici-
ary’s dependants will be eligible to receive
superannuation benefits under the scheme.
Different retirement ages and eligibility con-
ditions may be prescribed according to the dif-
fering circumstances that apply to a particular
beneficiary or the dependants of the ben-
eficiary.

(4) The Council may from time to time pre-
pare an amendment to a superannuation
scheme, or a new superannuation scheme to
be substituted for an existing scheme.
However, an amendment to a superannuation
scheme, or a substituted superannuation
scheme, prepared under this subparagraph
does not take effect until the Minister has
approved it.

(5) The Council is responsible for ensuring
that a superannuation scheme is approved by
the Minister in accordance with this
paragraph.

(6) Except with the written consent of the
Minister, the Council may not provide super-
annuation benefits to or in respect of a ben-
eficiary or make arrangements for the pro-
vision of such benefits otherwise than in
accordance with a superannuation scheme
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Council to arrange
for superannuation
schemes and
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Houses of the
Oireachtas.

approved by the Minister in accordance with
this paragraph.

(7) The Council is responsible for conciliat-
ing and settling any dispute that arises in
relation to a claim made by a beneficiary or a
dependant of a beneficiary for or in respect of
the payment of a superannuation benefit
under a superannuation scheme approved by
the Minister.

6.—(1) As soon as practicable after the
Minister has approved a superannuation
scheme or an amendment to such a scheme in
accordance with paragraph 4 or 5, the Council
shall arrange for a copy of the document
embodying the scheme or amendment to be
laid before each House of the Oireachtas.

(2) Within 21 sitting days after a superan-
nuation scheme or an amendment to such a
scheme is laid before a House of the
Oireachtas in accordance with subparagraph
(1), the House may pass a resolution annulling
the scheme or amendment. However, the
annulment of such a scheme or amendment
does not affect the validity of anything pre-
viously done under the scheme or the scheme
as amended.

(3) If an amendment to a superannuation
scheme is annulled under subparagraph (2),
the scheme continues to have effect as if the
amendment had never been made.”.

Pr.2 S.22

Insertion into

23.—The Central Bank Act 1942 is amended by inserting the fol-
lowing Schedule after Schedule 7 (as inserted by section 22 of this
Act):

Central Bank Act
1942 of new
Schedule 8.

“SCHEDULE 8 Section 57DD.

ProvisioNs APPLYING TO BoTH CONSULTATIVE PANELS

Members of
Consultative Panel
entitled to expense
allowances.

Termination of
membership of

Consultative Panel.

1.—A member of a Consultative Panel is
entitled to be paid from the funds of the Regu-
latory Authority such attendance, travelling
and subsistence allowances as that Authority
determines.

2.—(1) A person ceases to be a member of
a Consultative Panel if the person—

(a) dies, or

(b) completes a term of office and is not
reappointed, or

(c¢) resigns from membership by notice in

writing addressed to the Minister,
or
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Meetings of
Consultative Panels.

(d) is, with the person’s consent, nomi-
nated as a candidate for election as
a member of either House of the
Oireachtas, or

(e) is, with the person’s consent, nomi-
nated as a candidate for election as
a member of the European Parlia-
ment or to fill a vacancy in the
membership of that Parliament, or

(f) is, with the person’s consent, nomi-
nated as a candidate for election as
a member of a local authority, or

(g) is adjudged bankrupt (either in the
State or elsewhere) or enters into
a composition with the person’s
creditors, or

(h) becomes physically or mentally
incapable of performing the duties
of a member, or

(i) is convicted of an offence (either in
the State or elsewhere) and sen-
tenced to serve a term of imprison-
ment for the offence, or

(j) is removed from membership under
subparagraph (3).

(2) A member’s resignation does not take
effect until the end of the meeting of the rel-
evant Consultative Panel next held after the
notice of resignation was given to the
Minister.

(3) The Minister may, after consulting the
Regulatory Authority, remove a person from
membership of a Consultative Panel for a
specified reason.

(4) If a person is removed from member-
ship of a Consultative Panel, the Minister is
required to give the person a statement in
writing specifying the reason.

3.—A Consultative Panel may determine its
own procedure for convening meetings of the
Panel and for the conduct of business at those
meetings. The Panel may determine that pro-
cedure by means of rules or standing orders
or by any other means.”.
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PART 3

AMENDMENT OF CENTRAL BANK Act 1997
24.—(1) Section 2(1) of the Central Bank Act 1997 is amended—

(a) by inserting the following definitions after the definition of
“Bank’:

¢ ‘Central Bank Acts’ means the Central Bank Act
1942 as amended from time to time, and includes all
Acts that are to be construed together with that Act
as one Act;

‘contravene’ includes fail to comply;”’;

(b) by inserting the following definitions after the definition of
“‘credit institution’”:

“ ‘designated enactment’ means an enactment speci-
fied in Part 1 of Schedule 2 to the Central Bank Act
1942;

‘designated statutory instrument’ means a statutory
instrument specified in Part 2 of Schedule 2 to the
Central Bank Act 1942;

‘EEA country’ means a country that is a member of
the European Economic Area;”;

(c) by inserting the following definitions after the definition of
“prescribed’’:

‘ ‘publication’ includes publication on an Internet
website;

‘publish’ includes publish by means of the Internet;

‘record’ means any record of information, however
compiled, recorded or stored, and includes—

(a) any book, a register and any other docu-
ment containing information, and

(b) any disc, tape or other article from which
information is capable of being produced
in any form capable of being reproduced
visually or aurally;

‘regulated financial service provider’ has the same
meaning as in section 2(1) of the Act of 1942;”;

(d) by deleting ““, 1942 to 1997” from paragraph (a) of the
definition of “‘statutory functions”.

(2) Section 2(2) of the Central Bank Act 1997 is amended by
deleting *“, 1942 to 1997”.

(3) Section 2 is amended by inserting the following subsection
after subsection (2):

“(2A) For the purposes of this Act, a person is concerned in
the management of a body corporate, if the person is in any way
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involved in directing, managing or administering the affairs of
the body or firm.”.

25.—Section 19 of the Central Bank Act 1997 is amended by sub-
stituting “‘Bank” for “Central Bank”, wherever occurring.

26.—The Central Bank Act 1997 is amended by substituting the
following Part for Part IV:

“PART IV

FuncTtioNs oF BANK wWITH RESPECT TO REGULATED FINANCIAL
SERVICE PROVIDERS

CHAPTER 1
Introductory

Interpretation 24.—(1) In this Part—
(Part IV).

‘affiliate’, in relation to an auditor, means a
firm or body corporate specified by subsection
(2) as being an affiliate of the auditor;

‘company’ has the same meaning as in section
2(1) of the Companies Act 1963;

‘firm’ has the same meaning as in section 4 of
the Partnership Act 1890;

‘guideline’ means a guideline issued under
section 27A or, if such a guideline is amended,
means the guideline as amended;

‘public authority’ means a body (whether cor-
porate or incorporate) established or consti-
tuted by or under an Act that performs one or
more public functions;

‘relevant obligations’, in relation to a regu-
lated financial service provider, means the ser-
vice provider’s obligations under—

(a) all designated enactments and all des-
ignated statutory instruments that
apply to it, and

(b) all codes, guidelines and notices
issued by the Bank that apply to it,
and

(c) all other enactments and statutory
instruments with which it must

comply;

‘work’, in relation to an auditor, includes all
work of an accounting, financial or advisory
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nature that an auditor does for a financial ser- P1.3 S.26
vice provider as well as work involved in aud-
iting the financial service provider’s accounts.

(2) For the purposes of this Part, each of
the following is an affiliate of an auditor in a
financial year:

(a) in the case of an auditor that is a
firm—

(i) any other firm that, at any time
during the financial year, was
under the same ownership
and control as the auditor,

(ii) any body corporate in which
the auditor, any firm men-
tioned in subparagraph (i) or
(iv) or any body corporate
mentioned in subparagraph
(iii) or (iv) was, at any time in
the financial year, entitled to
exercise or control the exer-
cise of 20 per cent or more of
the voting rights at a general
meeting,

(iii) any body corporate that was, at
any time in the financial year,
in the same group as a body
corporate mentioned in sub-

paragraph (ii),

(iv) any other firm, or body corpor-
ate, that because of the use of
a common name or corporate
identity or the sharing of com-
mon professional services
could reasonably be con-
sidered to be associated with
the auditor,

(b) in the case of an auditor who is a
natural person—

(i) any partnership in which the
auditor was, at any time in the
financial year, a partner,

(i) any body corporate in which
the auditor, any partnership
mentioned in subparagraph
(i) or any body corporate
mentioned in subparagraph
(iii) was, at any time in the
financial year, entitled to
exercise or control the exer-
cise of 20 per cent or more of
the voting rights at a general
meeting,
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(iii) any body corporate that was, at
any time in the financial year,
in the same group as a body
corporate mentioned in sub-
paragraph (ii).

(3) For the purposes of this Part, a director
of a regulated financial service provider that
is a body corporate is taken to be concerned
in the management of the financial service
provider even though the director is not
involved in its day to day management.

CHAPTER 2

Compliance and related statements

Obligation of
regulated service
provider to provide
compliance
statement when
required to do so
by the Bank.

25.—(1) The Bank may, whenever it con-
siders appropriate, serve on a regulated finan-
cial service provider a notice requiring the ser-
vice provider to comply with this section.

(2) The Bank may also serve such a notice
at the request of another public authority only
if it is of the opinion that it would be in the
public interest to do so.

(3) A notice must specify a reasonable per-
iod within which the requirement is to be com-
plied with and, if the notice is served at the
request of another public authority, it must
specify the name and address of that
authority.

(4) A regulated financial service provider
on whom a notice is served shall provide the
Bank with a compliance statement within the
required period.

(5) If the compliance statement is provided
at the request of another public authority, the
financial service provider concerned shall, also
within the required period, provide the public
authority with a copy of the statement.

(6) A compliance statement must, in
accordance with any relevant guideline,
specify whether the regulated financial service
provider concerned has, during the com-
pliance period specified in the notice, com-
plied with its relevant obligations, or with such
of them as are specified in the notice.

(7) A compliance statement must also com-
ply with the guidelines (if any) from time to
time issued under section 27A(1).

(7A) In the case of a regulated financial
service provider that is a company to which
section 205E of the Companies Act 1990
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applies, the Bank may, instead of serving on P1.3 S.26
the financial service provider a notice under

this section, rely on a compliance statement

prepared under that section if it is satisfied

that the statement contains the information

that would be required to be included in a
compliance statement under this section.

(8) In this section—

‘notice’ means a notice in writing served under
this section;

‘required period’, in relation to a notice served
on a regulated financial service provider,
means the period specified in the notice within
which the service provider must comply with
the notice or, if the Bank extends that period,
that extended period.

Compliance 26.—(1) If a notice served under section 25
statement to be so requires, the financial service provider con-
accompanied by . . S

auditor’s report if ~ cerned shall request that service provider’s
required. auditor to prepare a report about the relevant

compliance statement.

(2) Within such period as is specified in the
notice, the auditor shall prepare a report
about the relevant compliance statement and
deliver the report to the financial service pro-
vider concerned.

(3) Such a report must—

(a) state whether the relevant com-
pliance statement is, in the audi-
tor’s opinion, fair and reasonable
in the light of the information
obtained by the auditor, or by an
affiliate of the auditor, in the
course of undertaking work for the
service provider, and

(b) if the auditor is of the opinion that
the compliance statement is not
fair and reasonable, specify the
reasons why, in the auditor’s
opinion, that statement is not fair
and reasonable.

(4) As soon as practicable after receiving a
report prepared in accordance with this
section, the financial service provider con-
cerned shall—

(a) attach the report to the compliance
statement, or

(b) if that statement has already been
delivered to the Bank, deliver the
report to the Bank, and if another
public authority requested the
compliance statement, also deliver
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a copy of the report to the public
authority.

(5) If a report prepared in accordance with
this section relates to a financial service pro-
vider that is a company, the auditor shall
include a copy of the report in the auditor’s
report on the company’s accounts that are
required to be laid before the company in gen-
eral meeting.

Offences under 27.—(1) A regulated financial service pro-

section 25 or 26. vider who fails to comply with a requirement
of section 25 or 26 commits an offence and
is—

(a) if tried summarily, liable on convic-
tion to a fine not exceeding €2,000,
or

(b) if tried on indictment, liable on con-
viction to a fine not exceeding

€75,000.

(2) A regulated financial service provider
who, having been convicted of an offence of
failing to comply with a requirement of section
25 or 26, continues to fail to comply with the
requirement commits a further offence on
each day or part of a day during which the
failure continues after that conviction and—

(a) if tried summarily, is liable on convic-
tion to a fine not exceeding €200
for each such day or part of a day,
or

(b) if tried on indictment, is liable on
conviction to a fine not exceeding
€7,500 for each such day or part of
a day.

(3) If a regulated financial service provider
that is a body corporate commits an offence
under subsection (1) or (2), each person who,
at the time when the offence is found to have
been committed, was concerned in the man-
agement of the body commits a separate
offence, unless the person establishes that—

(a) the body committed the offence with-
out the person’s knowledge, or

(b) although the person did have that
knowledge, the person took all
reasonably practicable steps to
prevent the commission of the
offence.

(4) A person may be charged with having
committed an offence under subsection (3)
even if the financial service provider con-
cerned is not charged with having committed
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an offence under subsection (1) in relation to Pr.3 S.26
the same matter.

(5) A person who is convicted of an offence
under subsection (3) is liable to a fine not
exceeding that prescribed by subsection (1) or
(2) for a regulated financial service provider.

Bank may issue 27A.—(1) The Bank may from time to time
guidelines. issue guidelines with which a compliance
statement must comply.

(2) The Bank may also from time to time
issue guidelines specifying the manner in
which the persons concerned in the manage-
ment of regulated financial service providers,
or of regulated financial service providers of a
specified class, are required to exercise control
over those service providers so as to ensure
that those service providers comply with their
obligations under the designated enactments
and designated statutory instruments that
apply to them.

(3) Whenever the Bank issues guidelines
under this section, or amends or revokes those
guidelines, the Bank must publish in [ris
Oifigiil a notice—

(a) stating that the guidelines have been
issued, or have been amended or
revoked, and

(b) specifying a place or places where
copies of the guidelines, or the
amendment or revocation, may be
obtained.

(4) The Bank shall publish guidelines
issued under this section, or any amendment
or revocation of those guidelines, in a publi-
cation chosen by the Bank.

(5) Guidelines issued under this section
take effect on the date on which the notice of
their issue is published in Iris Oifigitiil or on
such later date as is specified in the pub-
lication.

(6) The Bank may amend or revoke guide-
lines issued under this section.

(7) An amendment or revocation of a guid-
eline issued under this section takes effect on
the date on which notice of the amendment or
revocation is published in [Iris Oifigiiiil or on
such later date as is specified in the notice.

(8) All courts and tribunals are required to

take judicial notice of guidelines in force
under this section.
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CHAPTER 3

Obligations of auditors of regulated financial service providers

Auditor of
regulated financial
service provider to
lodge annual report
with Bank.

27B.—(1) This section applies to an auditor
who is required by or in accordance with a
prescribed enactment to report a matter to the
Bank.

(2) Within 1 month after the date of the
auditor’s report on the financial service pro-
vider’s accounts, or within such extended per-
10od as the Bank allows, the auditor of the ser-
vice provider shall deliver a written report to
the Bank—

(a) stating whether or not circumstances
have arisen that require the audi-
tor to report a matter to the Bank
under a prescribed enactment and,
if such circumstances have arisen,
specify those circumstances, and

(b) where the service provider has, dur-
ing that financial year, been
required to provide the Bank with
a compliance statement stating
whether or not the requirement
has been complied with.

(3) A report under this section must be in
a form publicly notified by the Bank.

(4) The following are prescribed enact-
ments for the purpose of this section:

(a) section 35 of the Insurance Act 1989;

(b) section 47 of the Central Bank Act
1989;

(c) section 89 of the Building Societies
Act 1989;

(d) section 38 of the Trustee Savings
Banks Act 1989;

(e) section 258 of the Companies Act
1990;

(f) section 15 of the Unit Trusts Act
1990;

(g) section 16 of the Investment Limited
Partnerships Act 1994;

(h) section 33 of the Investment Inter-
mediaries Act 1995;

(i) section 34 of the Stock Exchange Act
1995;
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(j) section 122 of the Credit Union Act P1.3 S.26
1997,

(k) regulations 7, 8 and 9 of the Super-
vision of Credit Institutions, Stock
Exchange Member Firms and
Investment Business Firms Regu-
lations 1996;

(I) regulation 85 of the European Com-
munities (Undertakings for Collec-
tive Investment in Transferable
Securities) Regulations 2003;

(m) any other provision of an Act or
regulations declared under subsec-
tion (5) to be a prescribed enact-
ment for the purpose of this
section.

(5) The Bank may, by notice published in
Iris Oifigiuil, declare a provision of an Act or
regulations to be a prescribed enactment for
the purpose of this section.

Duty of auditor to 27C.—(1) If the auditor of a regulated fin-

provide Bank with 4 ¢ia] service provider provides the financial

copies of certain . . ..

reports. service provider, or those concerned in its
management, with a report on a matter that
has come to the auditor’s notice while auditing
the accounts of the financial service provider
or carrying out any other work for the finan-
cial service provider of a kind specified by the
Bank, the auditor shall provide the Bank with
a copy of the report. The copy must be pro-
vided at the same time as, or as soon as practi-
cable after, the original is provided to the fin-
ancial service provider or those concerned in
its management.

) If—

(a) an auditor of a regulated financial
service provider invites the finan-
cial service provider, or the per-
sons concerned in its management,
to comment on a draft of a report
referred to in subsection (1), and

(b) the financial service provider or those
persons comment on the draft in
response to the invitation,

the obligation of the auditor under that sub-
section applies only to the final version of the
report.

(3) If, in relation to the financial year of a
regulated financial service provider, there has
been no reason for the auditor of the service
provider to provide such a report, the auditor
shall nevertheless notify the Bank in writing
that this is the case.
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Duty of auditor to
provide Bank with
copies of reports
sent to Director of
Corporate
Enforcement.

Bank may request
auditor of regulated
financial service
provider to provide
Bank with report
on certain matters.

27D.—Whenever an auditor of a regulated
financial service provider that is a company
provides the Director of Corporate Enforce-
ment with a report or other document in
accordance with a requirement imposed by
the Companies Acts or any other enactment,
the auditor shall also provide the Bank with a
copy of that report or document. The copy
must be provided at the same time as, or as
soon as practicable after, the original is pro-
vided to the Director of Corporate
Enforcement.

27E.—(1) The Bank may, by notice in writ-
ing, request an auditor of a regulated financial
service provider, or an affiliate of the auditor,
to provide the Bank with a report on all or
any of the following:

(a) the service provider’s accounting or
other records;

(b) the systems (if any) that the service
provider has in place to ensure
that the service provider acts pru-
dently in the interests of its
members (if a company or firm)
and the interests of those to whom
the service provider provides fin-
ancial services;

(c) any other matter in respect of which
the Bank requires information
about the service provider, or the
service provider’s activities, to
enable the Bank to perform a
function imposed on it by or under
an Act.

(2) The auditor or affiliate shall comply
with such a request within such period as is
specified in the request, or within such
extended period as the Bank may allow.

(3) If the Bank so directs, the auditor or
affiliate shall not, without the consent of the
Bank, disclose to the financial service provider
concerned, or any person concerned in the
management of, or employed by, that service
provider—

(a) the fact that the auditor or affiliate
has received a request under sub-
section (1), or

(b) any information that might lead that
service provider, or any such per-
son, to suspect that the auditor or
affiliate has received such a
request.
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Bank may require 27F.—(1) The Bank may, by notice in writ- Pr.3 S.26

auditor of regulated 0 require an auditor of a regulated financial

financial service . . . .

provider to provide S€rvice provider, or an affiliate of the auditor,

certain documents.  to provide the Bank with a copy of any record
or information provided or obtained by the
auditor or affiliate in connection with an audit
of the financial service provider’s accounts
that is in the possession of the auditor or
affiliate.

(2) The auditor or affiliate shall comply
with such a request within such period as is
specified in the request, or within such
extended period as the Bank may allow.

(3) If the Bank so directs, the auditor or
affiliate shall not, without the consent of the
Bank, disclose to the financial service provider
concerned, or any person concerned in the
management of, or employed by, that service
provider—

(a) the fact that the auditor or affiliate
has received a request under sub-
section (1), or

(b) any information that might lead that
service provider, or any such per-
son, to suspect that the auditor or
affiliate has received such a

request.
Offences by 27G.—(1) An auditor of a regulated finan-
auditorsand — ¢iq] service provider who, without reasonable
affiliates under this . . .
Chapter. excuse, fails to comply with section 27B(2),

27C(1), 27D, 27E(2) or 27F(2), or contravenes
section 27E(3) or 27F(3), commits an offence
and—

(a) if tried summarily, is liable on convic-
tion to a fine not exceeding €2,000,
or

(b) if tried on indictment, is liable on
conviction to a fine not exceeding
€75,000.

(2) An affiliate of an auditor of a regulated
financial service provider who, without
reasonable excuse, fails to comply with section
27E(2) or 27F(2), or contravenes section
27E(3) or 27F(3), commits an offence and—

(a) if tried summarily, is liable on convic-
tion to a fine not exceeding €2,000,
or

(b) if tried on indictment, is liable on
conviction to a fine not exceeding
€75,000.
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Auditors to have
certain immunities
from liability.

Offence to provide
false or misleading
information for the
purposes of this
Part.

(3) An auditor who, having been convicted
of an offence of failing to comply with a pro-
vision of section 27B, 27C, 27D, 27E or 27F,
continues to fail to comply with the provision
commits a further offence on each day or part
of a day during which the failure continues
after that conviction and—

(a) if tried summarily, is liable on convic-
tion to a fine not exceeding €200
for each such day or part of a day,
or

(b) if tried on indictment, is liable on
conviction to a fine not exceeding
€7,500 for each such day or part of
a day.

(4) An affiliate of an auditor who, having
been convicted of an offence of failing to com-
ply with a provision of section 27E or 27F,
continues to fail to comply with the provision
commits a further offence on each day or part
of a day during which the failure continues
after that conviction and—

(a) if tried summarily, is liable on convic-
tion to a fine not exceeding €200
for each such day or part of a day,
or

(b) if tried on indictment, is liable on
conviction to a fine not exceeding
€7,500 for each such day or part of
a day.

27H.—An auditor or an affiliate of a regu-
lated financial service provider does not—

(a) contravene any duty of confiden-
tiality owed to the service provider
or to its creditors or clients or, if
the service provider is an incorpor-
ated or unincorporated body, to its
members, or

(b) incur any tortious liability,
only because the auditor or affiliate complies
with a duty imposed on the auditor or affiliate
by this Part.
CHAPTER 4
Supplementary provisions

271.—Any person who, in a return, state-
ment or other document required by or under
a provision of this Part or a regulation made

for the purposes of this Part, provides infor-
mation that the person knows, or ought
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reasonably to know, is false or misleading in a P1.3 S.26
material respect commits an offence and is—

(a) if tried summarily, liable on convic-
tion to a fine not exceeding €2,000
and to imprisonment for a term
not exceeding 3 months, or both,
or

(b) if tried on indictment, liable on con-
viction to a fine not exceeding
€75,000 or to imprisonment for a
term not exceeding 12 months, or
both.

Who may prosecute  27J —Proceedings for an offence against a

;gﬁnffjtaizsﬂitégls provision of this Part that is to be tried sum-

tried summarily. marily may be brought and prosecuted only by
the Bank or the Director of Public Pros-
ecutions.

Limitation period 27K.—Proceedings for an offence against a

for bringing provision of this Part that is to be tried sum-

proceedings for . . iy

summary trial of ~ Marily may be brought at any time within 2

offence against this  years after the date on which the offence is

Part. alleged to have been committed or, if the com-
mission of the offence is discovered after the
end of that period, within 2 years after the dis-
covery of the commission of the offence. This
section has effect despite section 10(4) of the
Petty Sessions (Ireland) Act 1851.”.

27.—The Central Bank Act 1997 is amended by substituting the Substitution of Part

; . V of Central Bank
following Part for Part V: Act 1957

“PART V
SUPERVISION OF REGULATED BUSINESSES
CHAPTER 1
Introductory provisions
Definitions 28.—In this Part—

(Part V).

‘Appeals Tribunal’ means the Irish Financial
Services Appeals Tribunal established under
Part VIIA of the Central Bank Act 1942;

‘authorisation’ means an authorisation author-
ising a person to carry on—

(a) a bureau de change business, or

(b) a money transmission business,
and, if an authorisation is amended in accord-
ance with section 34, means the authorisation

as amended,;
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‘bureau de change business’ means a business
that comprises or includes providing members
of the public with a service that involves buy-
ing or selling foreign currency, other than a
service that is provided—

(a) by a person or body regulated by the
Bank referred to in section 32(1)
(a) to (k) of the Criminal Justice
Act 1994, or

(b) by a person or body prescribed as a
designated body under section
32(10)(a) of that Act (but only if
the person or body is regulated by
the Bank under a designated
enactment or designated statutory
instrument), or

(c) by a person or body on an ancillary
basis in the ordinary course of pro-
viding services to customers of the
person or body;

‘inspector’ means a person holding office as an
inspector under section 36G;

‘money’ includes any representation of money
(such as a cheque) and any means by which
monetary value is stored;

‘money transmission business’ means a busi-
ness that comprises or includes providing a
money transmission service to members of the
public;

‘money transmission service’ means a service
that involves transmitting money by any
means, other than such a service provided—

(a) by a person or body referred to in
section 32(1)(a) to (k) of the
Criminal Justice Act 1994, or

(b) by a person or body prescribed as a
designated body under section
32(10)(a) of that Act (but only if
the person or body is regulated by
the Bank under a designated
enactment or designated statutory
instrument), or

(c) by a person or body on an ancillary
basis in the ordinary course of pro-
viding services to customers of the
person or body;

‘officer’, in relation to a person that is a body
corporate, means any person concerned in the
direction or management of the body;

‘regulated business’ means a bureau de change
business or a money transmission business;

88



[2004.] Central Bank and Financial Services [No. 21.]
Authority of Ireland Act 2004.

‘this Part’ includes all regulations in force Pt.3 S.27
under this Part;

‘transmitting’ includes transmitting—

(a) by means of a message or other form
of communication, or

(b) by means of a transfer instrument, or

(c) by means of a clearing network.

CHAPTER 2
Regulation of bureaux de change and money transmission busi-
nesses
Person prohibited 29.—(1) A person shall not carry on a regu-

from carrying on
regulated business
without
authorisation.

lated business unless the person is the holder
of an authorisation.

(2) A person who contravenes subsection
(1) commits an offence and—

(a) if tried summarily, is liable on convic-
tion to a fine not exceeding €2,000,
or

(b) if tried on indictment, is liable on
conviction to a fine not exceeding
€100,000.

(3) A person who, after being convicted of
an offence under subsection (2), continues to
contravene subsection (1) commits a further
offence on each day or part of a day during
which the contravention continues and—

(a) if tried summarily, is liable on convic-
tion to a fine not exceeding €200
for each such day or part of a day,
or

(b) if tried on indictment, is liable on
conviction to a fine not exceeding
€7,500 for each such day or part of
a day.

(4) This section does not have effect in
relation to a person who carries on a money
transmission business until 6 months after the
commencement of section 27 of the Central
Bank and Financial Services Authority of
Ireland Act 2004.

CHAPTER 3
Authorisations to carry on regulated businesses

Applications for 30.—(1) A person who wishes to carry on a
authorisations. regulated business can apply to the Bank for
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an authorisation to carry on such a business.
(2) An application must—

(a) be in a form provided or specified by
the Bank, and

(b) contain such information, and be
accompanied by such documents,
as the Bank requests, and

(c) be accompanied by the fee (if any)
prescribed under section 33K of
the Central Bank Act 1942 for the
purposes of this subsection.

(3) The Bank may, by written notice given
to an applicant, require the applicant to pro-
vide such additional information and docu-
ments as are reasonably necessary to enable it
to determine the application. If such a require-
ment is not complied with within a period
specified in the notice, not less than 14 days,
the Bank may refuse the application.

Grant and refusal 31.—(1) Except as provided by subsection

of applications for (9 ‘the Bank shall grant an application for an

authorisation. .. . - .
authorisation that complies with section 30.

(2) The Bank may refuse an application for
an authorisation that complies with section 30
only if it is of the opinion that—

(a) to grant the application would be
inconsistent with the effective
enforcement of any law of the
State the purpose of which is to
prevent or inhibit money laun-
dering or terrorism, or

(b) the applicant has failed to satisfy the
Bank that the applicant is, or will
be, able to properly fulfil the obli-
gations imposed on holders of
authorisations by or under this
Part, or

(¢) information given to the Bank by or
on behalf of the applicant in con-
nection with the application is
materially false or misleading.

(3) If the Bank proposes to refuse an appli-
cation, it shall serve on the applicant a notice
in writing—

(a) specifying the grounds on which it is
proposed to refuse the application,

and

(b) informing the applicant that the
applicant may, within 21 days after
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Effect and term of
authorisation.

Bank may impose
conditions when
granting an
application for an
authorisation.

Bank may amend
authorisation.

the giving of the notice, make writ- Pr.3 S.27

ten representations to the Bank
showing why the application
should be granted.

(4) Not later than 21 days after being given
a notice under subsection (3), the applicant
may make written representations to the Bank
showing why the application should be
granted.

(5) The Bank may refuse an application
only after having considered any represen-
tations made by the applicant in accordance
with subsection (4).

(6) If the Bank refuses an application, it
shall immediately give to the applicant written
notice of the refusal. The notice must include
a statement setting out the reasons for the
refusal.

(7) On granting an application for an auth-
orisation, the Bank shall—

(a) record the appropriate particulars of
the applicant in the register of per-
sons authorised to carry on bureau
de change businesses or money
transmission businesses, and

(b) issue the applicant with an authoris-
ation authorising the applicant to
carry on the regulated business to
which the application relates.

32.—(1) An authorisation authorises the
holder to carry on a regulated business subject
to and in accordance with the conditions of
the authorisation.

(2) An authorisation remains in force until
revoked under this Part.

33.—(1) In granting an application for an
authorisation, the Bank may impose on the
applicant such conditions as it considers neces-
sary for the proper and orderly regulation of
the applicant’s business and, in particular, for
preventing the business from being used to
launder money or to finance terrorism.

(2) If the Bank grants an application sub-
ject to conditions, it shall specify those con-
ditions in the authorisation granted to the
applicant or in one or more documents
annexed to that authorisation.

34—The Bank may from time to time
amend an authorisation—

(a) by varying any of its conditions, or
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(b) by replacing or revoking an existing
condition, or

(¢) by adding a new condition,

but only after giving to that holder a notice in
writing of its intention to do so and an oppor-
tunity to be heard by, or to make written rep-
resentations to, the Bank in relation to the
proposed amendment.

Offence to fail to 35.—(1) The holder of an authorisation

comply with certain shall comply with—
conditions and

requirements. . .
(a) the requirements imposed on holders

of authorisations by this Part, and

(b) the conditions (if any) of the author-
isation, and

(c) the requirements (if any) imposed by
regulations in force under this
Part.

(2) A person who fails to comply with sub-
section (1) commits an offence and—

(a) if tried summarily, is liable on convic-
tion to a fine not exceeding €2,000,
or

(b) if tried on indictment, is liable on
conviction to a fine not exceeding
€75,000.

Revocation of 36.—The Bank shall revoke an authoris-
authorisation by~ atjon on the application of the holder of the
Bank on application P . .
of holder. authorisation, but only if satisfied that the
holder of the authorisation has fully complied
with the provisions of this Part and the con-

ditions of the authorisation.

Revocation of 36A.—(1) The Bank may revoke an auth-

authorisation by orisation on being satisfied on reasonable

Bank otherwise
than on application grounds that—

of holder.

(a) the holder of the authorisation has
not begun to carry on a regulated
business within 12 months after the
date on which the authorisation
was granted, or

(b) the holder of the authorisation has
not carried on such a business
within the immediately preceding
6 months, or

(c) the authorisation was obtained by

means of a false or misleading rep-
resentation, or

92



[2004.] Central Bank and Financial Services [No. 21.]
Authority of Ireland Act 2004.

(d) the holder of the authorisation has Pr1.3 S.27
contravened or is contravening, or
has failed or is failing to comply
with a provision of this Part, a con-
dition of the authorisation or a
requirement imposed by or under
this Part, or

(e) if the holder of the authorisation is a
natural person, the holder is
adjudicated bankrupt, or

(f) if the holder of the authorisation is a
partnership, the partnership is dis-
solved by the death or bankruptcy
of a partner or because of the
operation of a provision of the
Partnership Act 1890, or

(g) if the holder of the authorisation is a
body corporate, the winding-up of
the body has commenced, or

(h) the holder of the authorisation is so
structured, or business of the
holder is so organised, that the
holder is no longer capable of
being regulated to the satisfaction
of the Bank, or

(i) the circumstances under which the
authorisation was granted have
changed to the extent that an
application for authorisation would
be refused had the application
been made in the changed circum-
stances, or

(j) the holder of the authorisation sus-
pends payments due to creditors,
or is unable to meet any other obli-
gations to creditors of the holder,
or

(k) if the holder of the authorisation is
a branch or subsidiary of a body
corporate that has its head office
in another country that is an EEA
country, the authority of that other
country that performs functions
similar to those of the Bank under
this Part has terminated the auth-
ority of that body to carry on a
regulated business in that other
country, or

() the holder of the authorisation, or

officer of that holder, is convicted
of—
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Pr.3 S.27 (i) an offence against this Part or
against any other designated
enactment or designated
statutory instrument, or

(ii) an offence involving fraud, dis-
honesty, breach of trust,
money laundering or financ-
ing terrorism.

(2) If the Bank proposes to revoke an auth-
orisation, it shall serve on the holder of the
authorisation a notice in writing informing the
holder of the Bank’s intention to revoke the
authorisation. The notice must—

a) specify the grounds on which it is pro-
pecity g p
posed to revoke the authorisation,
and

(b) inform the holder of the authoris-
ation that the holder may, within
21 days after service of the notice,
make written representations to
the Bank showing why the author-
isation should not be revoked.

(3) Not later than 21 days after a notice is
served on the holder of an authorisation in
accordance with subsection (2), the holder
may make written representations to the Bank
showing why the authorisation should not be
revoked.

(4) The Bank may revoke the authorisation
only after having considered any represen-
tations made by the holder of the authoris-
ation in accordance with subsection (3).

(5) Assoon as practicable after revoking an
authorisation under this section, the Bank
shall give written notice of the revocation to
the person who was the holder of the authoris-
ation. The notice must include a statement of
the reasons for revoking the authorisation.

(6) Revocation of an authorisation under
this section takes effect on and from the date
of the notice of revocation or, if a later date is
specified in the notice, on and from that date,
irrespective of whether an appeal against the
revocation is made under Part VIIA of the
Central Bank Act 1942.
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Bank may direct 36B.—(1) If the Bank reasonably believes Pt.3 S.27
holder of that there may be grounds for revoking an
authorisation to horisati d . 36A. i .
suspend business.  authorisation under section 36A, it may give
to the holder of the authorisation a direction
in writing prohibiting it from carrying on a
regulated business otherwise than in accord-
ance with conditions specified by the Bank.

(2) A direction given under this section—

(a) must include a statement of the
Bank’s reasons for giving the
direction and specify the con-
ditions with which the holder of
the authorisation must comply,
and

(b) remains in force for such period (not
exceeding 6 months) as is specified
in the direction.

(3) A direction takes effect from the date
of the direction or, if a later date is specified
in the direction, from that date, irrespective of
whether or not the holder of the authorisation
appeals against the direction.

(4) The holder of an authorisation shall
comply with a direction given under this
section and the conditions (if any) contained
in the direction.

(5) The Bank may, by notice in writing
given to the holder of the authorisation con-
cerned, amend or revoke a direction given
under this section.

(6) Without limiting subsection (5), the
Bank may from time to time, by notice in writ-
ing given to the holder of the authorisation
concerned, extend the period during which a
direction remains in force by a further period
not exceeding 6 months.

(7) A direction given under this section
ceases to have effect—

(a) at the end of the period specified in
the direction, or if the period is
extended under subsection (6), at
the end of the extended period, or

(b) on the revocation of the holder’s
authorisation under this Part,

whichever first occurs.
(8) A person who contravenes a direction
given under this section, or fails to comply

with a condition of the direction, commits an
offence and—
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on regulated
businesses.

Bank to publish list
of persons
authorised to carry
on regulated
businesses.

Holders of
authorisations to
keep certain
records.

(a) if tried summarily, is liable on convic-
tion to a fine not exceeding €2,000,
or

(b) if tried on indictment, is liable on
conviction to a fine not exceeding
€75,000.

36C.—As soon as practicable after revoking
an authorisation under section 36 or 36A, or
giving a direction under section 36B, the Bank
shall publish in a publication of its choice a
notice giving particulars of the revocation or
direction.

36D.—(1) The Bank is required to establish
and keep a register of persons authorised to
carry on regulated businesses.

(2) The register must contain the name and
the address of the principal place of business
of each person authorised to carry on a regu-
lated business and such other information as
the Bank determines.

(3) The register may be in book form, elec-
tronic form or such other form as the Bank
determines from time to time. If the register
is kept in an electronic form that is not visually
readable, it must be capable of being repro-
duced in a visually readable form.

(4) The Bank is to keep the register at its
head office or at such other place as it speci-
fies by notice published in Iris Oifigitiil.

(5) Members of the public are entitled,
without charge, to inspect the register during
the ordinary business hours of the Bank.

(6) A member of the public is entitled to
obtain a copy of the register or of an entry in
a register on payment of a fee of such amount
(if any) as may be prescribed under section
33K of the Central Bank Act 1942 for the pur-
poses of this subsection.

36E.—The Bank shall, not less frequently
than once during every period of 12 months
after the commencement of this section, pub-
lish in a publication of its choice a list of per-
sons authorised to carry on regulated busi-
nesses. If regulations in force under this Part
so require, the list must contain such other
particulars as are prescribed by those
regulations.

36F.—(1) The holder of an authorisation
shall—

(a) keep at an office or offices within the
State such records as may be speci-
fied from time to time by the
Bank, and
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(b) notify the Bank in writing of the Pr1.3 S.27
address of the office or offices
where those records are kept.

Different kinds of records may be specified
under this subsection for different kinds of
authorisations.

(2) The requirement imposed by subsection
(1) is additional to any other requirement
imposed by law with respect to the keeping of
records by the holder of an authorisation.

(3) The holder of an authorisation shall
keep the records referred to in subsection (1)
for such period as the Bank notifies in writing
to that holder.

(4) The holder of an authorisation may
keep documents wholly or partly in a non-leg-
ible form so long as they are capable of being
reproduced in a legible form.

CHAPTER 4
Enforcement of this Part

Appointment of 36G.—(1) The Bank may, in writing,

mnspectors. appoint employees of the Bank or other suit-
ably qualified persons to be inspectors for the
purpose of securing compliance with this Part,
or with any specified provisions of this Part.

(2) The Bank may, in writing, revoke the
appointment of an inspector whenever it con-
siders it appropriate to do so.

Powers of 36H.—(1) An inspector may, at all reason-

inspectors with able times on production of evidence of the

respect to holders s . .

of authorisations. ~ PETSON’S appointment, enter any premises at
which the inspector reasonably believes that a
regulated business is being carried on.

(2) An inspector who has entered premises
in accordance with subsection (1) may exer-
cise all or any of the following powers:

(a) inspect the premises;

(b) request any person on the premises
who apparently has control of, or
access to, records that relate to a
regulated business to produce the
records for inspection;

(c) inspect records produced in accord-
ance with such a request or found
in the course of inspecting the
premises;
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Pr.3 S.27 (d) take copies of those records or of any
part of them, and

(e) request any person who appears to
the authorised person to have
information relating to the
records, or to a regulated business,
to answer questions with respect to
the records or that business.

(3) A person to whom a request is made in
accordance with subsection (2) shall—

(a) comply with the request so far as it is
possible to do so, and

(b) give such other assistance and infor-
mation to the inspector with
respect to the regulated business as
is reasonable in the circumstances.

(4) The powers conferred by subsection (2)
may also be exercised in relation to any other
person who, in the opinion of the Bank or an
inspector, has information that is materially
relevant to the exercise of those powers in
relation to a regulated business.

(5) The production of a record in com-
pliance with a request made under this section
does not prejudice a person’s lien over the
record.

(6) Nothing in this section requires a legal
practitioner to produce a record that contains
a privileged communication made by or to the
practitioner or to disclose any information
that relates to the communication.

(7) In this section—

‘legal practitioner’ means a barrister or
solicitor;

‘suitably qualified person’ means any person
(other than an employee of the Bank) who, in
the opinion of the Bank, has the qualifications
and experience necessary to exercise the
powers conferred on inspectors by this section.

Offence to obstruct 361.—A person who—
inspectors in the

exercise of their

powers. (a) obstructs an inspector in the exercise

of a power conferred on inspectors
by this Part, or

(b) without reasonable excuse, fails to
comply with a requirement or
request made by an inspector
under this Part, or

(¢) in purported compliance with such a
requirement or request, gives
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Court may make
enforcement orders.

information that the person knows Pt.3 S.27

to be false or misleading,

commits an offence and is liable on summary
conviction to a fine not exceeding €2,000 or
to imprisonment for a term not exceeding 3
months, or both.

36J.—(1) If a person has engaged, is engag-
ing or is about to engage in conduct that
involved, involves or would involve—

(a) contravening a provision of this Part,
or

(b) attempting to contravene such a pro-
vision, or

(c) aiding, abetting, counselling or pro-
curing a person to contravene such
a provision, or

(d) inducing or attempting to induce,
whether by threats, promises or
otherwise, a person to contravene
such a provision, or

(e) being in any way, directly or
indirectly, knowingly concerned in,
or a party to, the contravention by
a person of such a provision, or

(f) conspiring with others to contravene
such a provision,

the Court may make an order restraining the
person from engaging in the conduct. The
Court may include in the order a requirement
that the person do a specified act.

(2) If a person has refused or failed, is
refusing or failing, or is about to refuse or fail,
to do an act that the person is required to do
by or under a provision of this Part, the Court
may make an order requiring the person to do
that act.

(3) An order under this section may be
made only on the application of the Bank or
some other person whose interests have been,
are or would be affected by the conduct or by
the refusal or failure to do the act concerned.

(4) The Court may hear an application for
an order under this section only if it is satisfied
that the person in relation to whom the order
is sought has been served with a copy of the
application at least 7 days before the hearing.

(5) An order under this section may be
made on such terms as the Court thinks

appropriate.
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(6) The Court may grant an interim order
pending the determination of an application
under this section.

(7) If the Bank applies to the Court to
make an order under this section, the Court
may not require the applicant or any other
person to give an undertaking as to damages
as a condition of granting an interim order.

(8) The Court may discharge or vary an
order made under this section.

(9) The power of the Court to make an
order restraining a person from engaging in
conduct may be exercised—

(a) whether or not it appears to the
Court that the person intends to
repeat, or to continue, the conduct,
and

(b) whether or not the person has pre-
viously engaged in that kind of
conduct, and

(c) whether or not there is an imminent
danger of substantial damage to
any other person if the person
engages in that kind of conduct.

(10) The power of the Court to grant an
injunction requiring a person to do an act may
be exercised—

(a) whether or not it appears to the
Court that the person intends to
refuse or fail again, or to continue
to refuse or fail, to do that act, and

(b) whether or not the person has pre-
viously refused or failed to do that
act, and

(c) whether or not there is an imminent
danger of substantial damage to
any other person if the person ref-
uses or fails to do that act.

(11) Whenever the Court has power under
this section to make an order restraining a
person from engaging in particular conduct, or
requiring a person to do a particular act, it
may, either in addition to or instead of making
such an order, order the person to pay dam-
ages to another person.

Offences by persons  36K.—(1) If a body corporate commits an

concerned in
management of

bodies corporate.

offence under this Part, each person who was,
at the time the offence is found to have been
committed, an officer of the body commits an
offence, unless the person establishes that—

100



[2004.]

Central Bank and Financial Services

[No. 21.]

Authority of Ireland Act 2004.

Decisions of Bank
under this Part to
be appealable
decisions for
purposes of Part
VIIA of Central
Bank Act 1942.

Bank may make
regulations for
purposes of this
Part.

(a) the body committed the offence with- P1.3 S.27

out the person’s knowledge, or

(b) although the person did have that
knowledge, the person took all
reasonably practicable steps to
prevent the commission of the
offence.

(2) A person may be charged with having
committed an offence under this section even
if the body corporate concerned is not charged
with having committed an offence under this
Part in relation to the same matter.

(3) A person who is convicted of an offence
under this section is—

(a) if tried summarily, liable on convic-
tion to a fine not exceeding €2,000
or to imprisonment for a term not
exceeding 3 months, or both, or

(b) if tried on indictment, liable on con-
viction to a fine not exceeding
€50,000 or to imprisonment for a
term not exceeding 12 months, or
both.

CHAPTER 5
Supplementary provisions

36L.—The following decisions are appeal-
able decisions for the purposes of Part VIIA
of the Central Bank Act 1942:

(a) the refusal of an application made
under section 30;

(b) the imposition of conditions on the
granting of an authorisation (not
being conditions prescribed by
regulations in force under this
Part);

(c) the amendment of an authorisation
under section 34;

(d) the revocation of an authorisation
under section 36A;

(e) the giving of a direction under section
36B.

36M.—(1) The Bank may make regu-
lations, not inconsistent with this Part, for or
with respect to any matter that by this Part is
required or permitted to be prescribed, or that
is necessary or expedient to be prescribed, for
carrying out or giving effect to this Part.
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(2) A regulation under section 33J or 33K
of the Central Bank Act 1942 may require hol-
ders of authorisations to pay a levy or fee for
the purposes of this Part, or both a levy and fee.

(3) If a regulation under section 33J or 33K
of the Central Bank Act 1942 imposes a
requirement to pay a levy or fee to the Bank
and the holder of an authorisation fails to pay
the fee within the period, or by the date, speci-
fied in the regulation, the Bank may, by pro-
ceedings brought in a court of competent juris-
diction, recover the amount of the levy or fee
from the holder as a debt due to the Bank.

(4) A provision of a regulation under this
section may—

(a) apply generally or be limited in its
application by reference to speci-
fied exceptions or factors, or

(b) apply differently according to differ-
ent factors of a specified kind, or

(c) authorise any matter or thing to be
from time to time determined,
applied or regulated by a specified
person or body,

or may do any combination of those things.

Performance and 36N.—The Bank shall perform and exercise
exercise of Bank’s  the fynctions and powers imposed or con-

functions and . . . .
powers to be ferred on it by this Part in a manner consistent

consistent with with the performance by the Governor of the
performance of responsibilities imposed on the Governor by
certam section 19A of the Central Bank Act 1942.”.
responsibilities of

Governor.

28.—Section 53 of the Central Bank Act 1997 is amended by delet-
ing ““, 1942 to 1997

29.—Section 75 of the Central Bank Act 1997 (as amended by item
5 of Part 23 of Schedule 1 of the Central Bank and Financial Services
Authority of Ireland Act 2003) is amended in subsection (8) by sub-
stituting the following definition for the definition of “responsible
authority’”

1333

responsible authority’ means the Chief Executive of the Irish
Financial Services Regulatory Authority.”.

30.—Section 76 of the Central Bank Act 1997 is amended by
inserting the following subsection after subsection (2):

“(3) In this section, ‘appropriate person’ has the same mean-
ing as it has in section 75.”.
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31.—Section 77 of the Central Bank Act 1997 is amended in sub-
section (1) by inserting ““or constituent part’ after ‘‘subsidiary”.

32.—Section 84(5) of the Central Bank Act 1997 is amended by
deleting *“, 1942 to 1997”.

PART 4
AMENDMENT OF OTHER LEGISLATION

33.—The Acts specified in Schedule 3 are amended as indicated in
that Schedule.

34.—The Regulations specified in Schedule 4 are amended as indi-
cated in that Schedule.

35.—The savings and transitional provisions set out in Schedule 5
have effect.

SCHEDULE 1

AMENDMENT OF ACTS CONSEQUENTIAL ON INSERTION INTO CENTRAL
BANK Act 1942 oF Part ITIC

PART 1

AMENDMENT OF CENTRAL BANK Act 1971

Ttem Provision Amendment
affected

1. | Section 21 (as Substitute the following section:
substituted by

section 38 of | “Bank may 21.—(1) In this section—
the Central give certain
Bank Act directions to  ‘banking activity’ means—
1989) holders of
licences. (a) carrying on banking business, or

(b) making payments other than those
that are specifically connected
with carrying on banking busi-
ness, or

(¢) acquiring or disposing of assets or
liabilities;

‘prescribed circumstance’, in relation to the
holder of a licence, means any of the
following:

(a) the holder has become or is likely
to become unable to meet its
obligations to its creditors;

(b) the holder is not maintaining or is
unlikely to be in a position to
maintain  adequate  capital
resources having regard to the
volume and nature of the
holder’s business;
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Item
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affected

Amendment

(¢) the holder is failing or has failed to
comply with a condition
imposed in relation to the
licence in accordance with
section 10 and the circum-
stances are such that the Bank
considers that the stability and
soundness of the holder are or
will be affected by the failure;

(d) the holder is conducting business
in such a manner as to jeopard-
ise and prejudice the security of
deposits taken by it or the rights
and interests of persons who
made those deposits;

(e) the holder and one or more than
one other entities are under
common control (whether or
not any such other entity holds
a licence) and the Bank is of the
opinion that the common con-
trol is not in the interest of per-
sons who keep deposits with the
holder;

‘specified’, in relation to a direction given
under this section, means specified in the
direction.

(2) On becoming satisfied that it would
be in the public interest to do so, or that a
prescribed circumstance exists in relation to
the holder of a licence, the Bank may, by
direction given in writing, require the
holder to suspend, for a specified period
not exceeding 6 months, any specified
banking activity except as authorised by the
Bank.

(3) A direction given under subsection
(2) ceases to have effect—

(a) at the end of the period specified
in the direction, or

(b) if, on the hearing of an appeal to
the Irish Financial Services
Appeals Tribunal under Part
VIIA of the Central Bank Act
1942, that  Tribunal has
extended the period of oper-
ation of the direction, at the end
of that extended period, or

(c) on the making of a winding-up
order in respect of the holder of
the licence concerned,

whichever first occurs.

(4) While a direction under subsection
(2) has effect—

(a) winding-up or bankruptcy pro-
ceedings may be commenced in
relation to the holder of the
licence concerned, and
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(b) areceiver over the property of that
holder may be appointed, and

(¢) the property of that holder may be
attached, sequestered or other-
wise distrained,

only with the prior approval of the Court.

(5) If the Bank is satisfied that, despite
the fact that the holder of the licence con-
cerned appears to it to be able to meet the
obligations that the holder owes to its credi-
tors, the circumstances that gave rise to the
direction are unlikely to be rectified, it may,
by further direction, require the holder—

(a) to prepare, in consultation with the
Bank, a scheme for the orderly
termination of his banking busi-
ness and the discharge of the
holder’s liabilities to persons
who have deposits maintained
with the holder under the super-
vision of the Bank, and

(b) to submit the scheme to the Bank
for its approval within 2 months
after the giving of the further
direction.

(6) The Bank may approve or refuse to
approve a scheme submitted to it under
subsection (5). In approving such a scheme,
the Bank may impose such conditions as it
considers appropriate.

(7) If the holder of the licence to whom
a direction has been given under this
section—

(a) fails to comply with the direction,
or

(b) fails to comply with the terms of a
scheme approved by the Bank
under subsection (6),

the Court may, on the application of the
Bank, make such order as the Court con-
siders appropriate, including an order of
committal or a winding-up order on the
ground that it is just and equitable that the
holder should be wound up.

(8) If a winding-up order is made in pro-
ceedings brought under this section against
the holder of a licence to whom a direction
has been given under this section, the Com-
panies Acts apply to the holder in the same
way as if the order had been made on a
winding-up petition under those Acts and
as if for any reference in that law to the
presentation of the winding-up petition
there were substituted a reference to the
making of the winding-up order under this
section.
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(9) The Bank may, by notice in writing
given to the holder of the licence con-
cerned, vary or revoke a direction given
under this section. However, the Bank may
not vary a direction given under subsection
(2) by extending the operation of the direc-
tion for a period exceeding 12 months from
the date on which the direction first took
effect.

(10) A direction given by the Bank
under this section, and any variation of the
direction under subsection (9), are appeal-
able decisions for the purposes of Part
VIIA of the Central Bank Act 1942.

(11) For the purpose of paragraph (e) of
the definition of ‘prescribed circumstance’
in subsection (1), the holder of a licence
and one or more than one other entities are
taken to be under common control if the
decision as to how or by whom each are
managed can be made by the same person
or by the same group of persons acting in
concert.”.

PART 2

AMENDMENT OF INSURANCE AcT 1989

Item

Provision
affected

Amendment

Section 18

Substitute the following subsections for subsections (5) to

9):

“(5) A direction under this section is an appealable
decision for the purposes of Part VIIA of the Central
Bank Act 1942.

(6) The Bank may from time to time vary or revoke
a direction given under this section.”.

Section 31

Repeal subsections (2), (4), (5) and (7).

Section 58

Substitute the following subsection for subsections (6) and
(7):
“(6) A decision of the Bank revoking or sus-
pending an authorisation is an appealable decision for
the purposes of Part VIIA of the Central Bank Act
1942..
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Ttem
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Amendment

Section 10

Substitute the following subsections for subsection (4):

“(4) If the Central Bank decides to refuse to regis-
ter a memorandum and rules, it shall, within 6 months
after the relevant date, notify the signatories of the
memorandum and the rules of its decision and of its

reasons for it. The relevant date is—

(a) the date of delivery of the rules and memor-

andum, or

(b) the date of receipt of such other information
as the Central Bank requires for the pur-
pose of deciding whether or not to register

the rules and memorandum,

whichever is the later.

(4A) A refusal to register a memorandum and
rules is an appealable decision for the purposes of
Part VITA of the Central Bank Act 1942. However,
the Irish Financial Services Appeals Tribunal may
hear and determine an appeal against such a refusal
only if made by at least 10 signatories of the memor-

andum and rules.”.

Section 14

Substitute the following subsection for subsection (5):

“(5) If the Central Bank refuses to register under
subsection (3) a copy of an alteration delivered to it
under subsection (2), it shall, within 2 months of the
receipt by it of the copies, notify the society of its
decision and of its reasons for it. Such a refusal is an
appealable decision for the purposes of Part VIIA of

the Central Bank Act 1942.”.

Section 40

Insert the following subsection after subsection (6):

“(7) The following decisions are appealable
decisions for the purposes of Part VIIA of the Central

Bank Act 1942:

(a) a decision of the Central Bank revoking a
society’s authorisation otherwise than at

the request of the society;

(b) a decision of the Central Bank directing a
society to suspend for a specified period—

(i) the raising of funds, or

(if) the making of payments, or

(iii) the acquisition or disposal of other

assets or liabilities.”.
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Section 110

(a) Substitute the following subsection for subsection

©):

“(5) The cancellation of the registration
of a society under subsection (2) is an
appealable decision for the purposes of Part
VIIA of the Central Bank Act 1942.”.

(b) Substitute the following subsection for subsection

(6):

“(6) A society ceases to be a building
society within the meaning of this Act if the
registration of the society is cancelled under
subsection (2) or (3). This subsection is sub-
ject to any decision arising from an appeal
against the decision under Part VIIA of the
Central Bank Act 1942.”.

Fourth Schedule

In paragraph 1, substitute the following subparagraph for
subparagraph (3):

“(3) The Central Bank shall, before deciding
whether or not to revoke the authorisation, consider
any representations made to it under subparagraph
(1) or (2) in relation to the proposed revocation and
shall serve on the society and on every officer a notice
stating its decision and the grounds for it.”.

Fifth Schedule

Repeal the Schedule.

PART 4

AMENDMENT OF STOCK EXCHANGE AcT 1995

Item

Provision
affected

Amendment

Section 10

Substitute the following subsection for subsections (3) and

(4):

“(3) A direction given under this section is an
appealable decision for the purposes of Part VIIA of
the Central Bank Act 1942.”.

Section 11

Substitute the following subsection for subsection (3):

“(3) The imposition of a condition or requirement
under subsection (1) is an appealable decision for the
purposes of Part VIIA of the Central Bank Act
1942.7.

Section 14

Substitute the following section for section 14:

“Bank may 14—(1) The Bank may revoke the
revoke approval of an approved stock exchange on
approval of 5 request made to it by or on behalf of the
stock exchange.”.

exchange.
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(2) The Bank may also revoke the
approval of an approved stock exchange on
any of the following grounds:

(a) that the exchange has failed to
operate as an approved stock
exchange within 12 months of
the date on which the approval
was granted;

(b) that the exchange has failed to
operate as an approved stock
exchange for a period of more
than 6 months;

(c) that the exchange is being wound
up;

(d) that it is expedient to revoke the
approval in the interest of the
proper and orderly regulation
of approved stock exchanges or
in order to protect investors;

(e) that the exchange has been con-
victed on indictment of an
offence under this Act or any
other designated enactment or
designated statutory instru-
ment, or an offence involving
fraud, dishonesty or breach of
trust;

(f) that circumstances have materially
changed since the granting of
approval to the exchange such
that, if an application for
approval was made at the rel-
evant time, a different decision
would be taken in relation to
the application for approval;

(g) that the approval was obtained by
providing statements or infor-
mation known by the applicant
for approval to be false or
misleading;

(h) that the exchange no longer com-
plies with capital or other finan-
cial requirements, specified by
the Bank from time to time;

(i) that the exchange is not main-
taining or is unlikely to be able
to maintain adequate capital or
other financial resources having
regard to the volume and nature
of its business;

(j) that the exchange has become
unable or is, in the opinion of
the Bank, likely to become
unable to meet its obligations to
its creditors;

(k) that the exchange has failed to
comply to a material degree
with a requirement of this Act;
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(/) that the exchange has failed to
comply with a condition or
requirement that was imposed
when approval was granted or
was imposed later;

(m) that the exchange has suspended
payments lawfully due;

(n) that the Bank considers that any
director, manager or qualifying
shareholder of the exchange no
longer complies with the con-
ditions of competence and prob-
ity required by section 9;

(o) that the exchange has so organised
itself that it, and any related
undertaking  or  associated
undertaking, either collectively
or individually, is no longer cap-
able of being regulated to the
satisfaction of the Bank under
this Act.

(3) The Bank may not revoke the
approval of a stock exchange unless it has
served notice on the exchange of its pro-
posal to revoke the approval. The notice
must include a statement of the Bank’s
reasons for proposing to revoke the
approval.

(4) If the approval of a stock exchange is
revoked and the exchange is not a company
that is being wound up, the following pro-
visions apply:

(a) the exchange and its members con-
tinue to have the obligations
imposed by this Act until all of
its liabilities and other obli-
gations have been discharged to
the satisfaction of the Bank;

(b) the exchange shall, as soon as poss-
ible after the revocation, notify
the Bank, the members of the
exchange and such other per-
sons as the Bank specifies of the
measures being taken to dis-
charge without delay the liabilit-
ies and other obligations of the
exchange.

(5) If—

(a) a former approved stock exchange
has not notified the Bank in
accordance with paragraph
(b) of subsection (4), or

(b) a former approved stock exchange
has notified the Bank in
accordance with that para-
graph but the Bank is of the
opinion that the measures
being taken or proposed to
be taken for the purposes of
that paragraph are not satis-
factory, or
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(c¢) a former approved stock exchange
has notified the Bank in accord-
ance with that paragraph but
the Bank is of the opinion that
the exchange has failed to take
all reasonable steps to notify
persons specified by the Bank
under that paragraph,

the Bank may, by direction given in writing,
prohibit the exchange from doing all or any
of the following without the prior authoris-
ation of the Bank for such period, not
exceeding six months, as is specified in the
notice:

(i) creating liabilities;

(ii) dealing with, or disposing of, assets
or specified assets of the
exchange, or of members of the
exchange, in any manner;

(iii) engaging in any kind of transaction,
or in any specified transaction
or class of transactions;

(iv) making payments to any person.

(6) If the Bank has given a direction
under subsection (5), the Bank may further
direct the former approved stock exchange
to prepare and submit to the Bank for its
approval, within 2 months of the earlier
direction, a scheme for the orderly dis-
charge of the liabilities and other obli-
gations of the exchange.

(7) A former approved stock exchange
to which a direction has been given under
this section shall comply with the direction.
Each person who, immediately before the
approval of the stock exchange was
revoked, was concerned in the management
of the exchange, shall ensure that the for-
mer approved stock exchange complies
with the direction.

(8) If the approval of an approved stock
exchange is revoked and the exchange is a
company that is being wound up, the fol-
lowing provisions apply:

(a) the liquidator of the exchange has,
in addition to the liquidator’s
obligations in respect of the
winding-up, the same obli-
gations as the exchange would
have had if it were a former
approved stock exchange to
which subsection (4) applies;
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(b) despite paragraph (a) of this sub-
section, the Bank may, by
notice in writing given to the
exchange, discharge the liqui-
dator from complying with the
obligations imposed by para-
graph (b) of subsection (4) and
impose on the liquidator such
other obligations corresponding
to those set out in that para-
graph as the Bank considers
appropriate.

(9) Nothing in subsection (8) affects an
obligation under this Act of any of the
members of the former approved stock
exchange concerned.

(10) Within 28 days after revoking the
approval of an approved stock exchange
under this section, the Bank shall publish a
notice of the revocation in Iris Oifigiiiil and
in at least one newspaper that circulates
within the State.

(11) A stock exchange whose approval is
revoked under this section shall cease to
operate as an approved stock exchange
from the date on which it is notified of the
revocation.

(12) A person shall not, without the con-
sent of the Bank, provide an investment
service on premises knowing that the prem-
ises were formerly used as a stock exchange
by a stock exchange whose approval has
been revoked.

(13) The revocation of an approval by
the Bank and the giving of a direction
under this section are appealable decisions
for the purposes of Part VIIA of the Cen-
tral Bank Act 1942.

(14) The Bank may not exercise its
power under subsection (2)(r) in respect of
an approved stock exchange unless it has
given the exchange an opportunity to
remove the director or manager from office
or otherwise deal with the concerns of the
Bank in relation to the probity or com-
petence of the person within such period as
the Bank specifies.

(15) A person who fails to comply with
subsection (7) or (11) or contravenes sub-
section (12) commits an offence.”.

Section 18

Substitute the following subsections for subsection (3):

“(3) The Bank shall not refuse an application for
an authorisation unless it has served on the applicant
a notice of its intention to refuse the application. The
notice must include a statement of the grounds on
which it is proposed to refuse the application.

(3A) The refusal by the Bank to grant an authoris-
ation to a proposed member firm under this section is
an appealable decision for the purposes of Part VIIA
of the Central Bank Act 1942.”.
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Section 20 Substitute the following subsections for subsection (3):

concerned.

1942..

“(3) If the Bank does not communicate the infor-
mation as required by subsection (2), it shall give
reasons for the refusal to the authorised member firm

(3A) A failure or refusal by the Bank to comply
with subsection (2) is an appealable decision for the
purposes of Part VIIA of the Central Bank Act

Section 21 Substitute the following subsection for subsections (3) and

(4):

Bank Act 1942.”.

“(3) The imposition by the Bank of a condition or
requirement under this section is an appealable
decision for the purposes of Part VIIA of the Central

Section 22 Substitute the following subsection for subsection (3):

Bank Act 1942.”.

“(3) The imposition by the Bank of a condition or
requirement under this section is an appealable
decision for the purposes of Part VIIA of the Central

Section 23 Substitute the following subsections for subsection (2):

for the refusal.

“(2) If the Bank refuses to consent to an amend-
ment of or addition to the memorandum of associ-
ation or articles of association of an authorised mem-
ber firm, it shall serve a notice on the firm stating that
it refuses to consent to the amendment or addition.
The notice must include a statement of the reasons

(3) The refusal of the Bank to consent to an
amendment or addition to the memorandum of
association or articles of association of an authorised
member firm is an appealable decision for the pur-
poses of Part VIIA of the Central Bank Act 1942.”.

Section 24 Substitute the following section for section 24:

revoke
authorisation

of member :
firm. firm.

granted;

months;

investors;

“Bank may 24.—(1) The Bank may revoke the auth-
orisation of an authorised member firm on
a request made to it by or on behalf of the

(2) The Bank may also revoke the auth-
orisation of an authorised member firm on
any of the following grounds:

(a) that the firm has failed to operate
as an authorised member firm
within 12 months of the date on
which the authorisation was

(b) that the firm has failed to operate
as an authorised member firm
for a period of more than 6

(c) that the firm is being wound up;

(d) that it is expedient to revoke the
authorisation in the interest of
the proper and orderly regu-
lation of authorised member
firms or in order to protect
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(e) that the firm has been convicted on
indictment of an offence under
this Act or any other designated
enactment or designated statu-
tory instrument, or an offence
involving fraud, dishonesty or
breach of trust;

(f) that circumstances have materially
changed since the granting of
authorisation to the firm such
that, if an application for auth-
orisation was made at the rel-
evant time, a different decision
would be taken in relation to
the application for auth-
orisation;

(g) that the authorisation was
obtained by providing state-
ments or information known by
the applicant for authorisation
to be false or misleading;

(h) that the firm no longer complies
with capital or other financial
requirements, specified by the
Bank from time to time;

(i) that the firm is not maintaining or
is unlikely to be able to main-
tain adequate capital or other
financial  resources  having
regard to the volume and nature
of its business;

(j) that the firm has become unable or
is, in the opinion of the Bank,
likely to become unable to meet
its obligations to its creditors;

(k) that the firm is failing or has failed
to comply to a material degree
with a condition or requirement
imposed by or under this Act;

(/) that the firm has suspended pay-
ments lawfully due;

(m) that the Bank considers that any
director, manager or qualifying
shareholder of the firm no
longer complies with the con-
ditions of competence and prob-
ity required by section 18;

(n) the firm has so organised itself that
it, and any related undertaking
or associated undertaking,
either collectively or individu-
ally, is no longer capable of
being regulated to the satis-
faction of the Bank under this
Act.
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(3) The Bank may not revoke the auth-
orisation of a member firm unless it has
served notice on the firm of its proposal to
revoke the authorisation. The notice must
include a statement of the Bank’s reasons
for proposing to revoke the authorisation.

(4) If a member firm’s authorisation is
revoked, the firm and every person who
was concerned in the management of the
firm immediately before the revocation are
jointly and severally responsible for ensur-
ing the discharge of all undischarged con-
tracts entered into by the firm before the
authorisation was revoked, unless the Bank
gives a direction in writing to the contrary.

(5) If the authorisation of a member firm
is revoked and the firm is not insolvent, the
following provisions apply:

(a) the firm and its members continue
to have the obligations imposed
by or under this Act, or by the
rules of the approved stock
exchange concerned, until all of
its liabilities and other obli-
gations have been discharged to
the satisfaction of the Bank;

(b) the firm shall, as soon as possible
after the revocation, notify the
Bank, the members of the firm
and such other persons as the
Bank specifies of the measures
being taken to discharge with-
out delay the liabilities and
other obligations of the firm.

(6) Tt—

(a) a former authorised member firm
has not so notified the Bank in
accordance with paragraph (b)
of subsection (5), or

(b) a former authorised member firm
has notified the Bank in accord-
ance with that paragraph but
the Bank is of the opinion that
the measures being taken or
proposed to be taken for the
purposes of that paragraph are
not satisfactory, or

(c) a former authorised member firm
has notified the Bank in accord-
ance with that paragraph but
the Bank is of the opinion that
the firm has failed to take all
reasonable steps to notify per-
sons specified by the Bank
under that paragraph,

the Bank may, by direction given in writing,
prohibit the firm from doing all or any of
the following without the prior authoris-
ation of the Bank for such period, not
exceeding six months, as is specified in the
notice:

(i) creating liabilities;
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(ii) dealing with, or disposing of,
assets or specified assets of
the firm, or of members of
the firm, in any manner;

(iii) engaging in any kind of
transaction, or in any speci-
fied transaction or class of
transactions;

(iv) making payments to any
person.

(7) If the Bank has given a direction
under subsection (6), the Bank may further
direct the former authorised member firm
to prepare and submit to the Bank for its
authorisation, within 2 months of the earl-
ier direction, a scheme for the orderly dis-
charge of the liabilities and other obli-
gations of the firm.

(8) A former authorised member firm to
which a direction has been given under this
section shall comply with the direction. If
the firm is a body (whether incorporate or
unincorporated), each person who, immedi-
ately before the authorisation of the mem-
ber firm was revoked, was concerned in the
management of the firm, shall ensure that
the former authorised member firm com-
plies with the direction.

(9) If the authorisation of an authorised
member firm is revoked and the firm is
insolvent, the following provisions apply:

(a) a liquidator or receiver of the firm
has, in addition to the obli-
gations the liquidator or
receiver has in respect of the
winding-up, the same obli-
gations as the firm would have
had if it were a former author-
ised member firm to which sub-
section (5) of this section
applies;

(b) despite paragraph (a) of this sub-
section, the Bank may, by
notice in writing given to the
firm, discharge the liquidator or
receiver from complying with
the obligations imposed by
paragraph (b) of subsection (5)
and impose on the liquidator or
receiver such other obligations
corresponding to those set out
in that paragraph as the Bank
considers appropriate.

(10) Nothing in subsection (9) affects
any obligation under this Act of any of the
members of the former authorised member
firm concerned.

(11) Within 28 days after revoking the
authorisation of an authorised member firm
under this section, the Bank shall publish a
notice of the revocation in Iris Oifigitiil and
in at least one daily newspaper that circu-
lates within the State.
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(12) A member firm whose authoris-
ation is revoked under this section shall
cease to operate as an authorised member
firm from the date on which it is notified of
the revocation.

(13) The revocation of an authorisation
by the Bank and the giving of a direction
under this section are appealable decisions
for the purposes of Part VIIA of the Cen-
tral Bank Act 1942.

(14) The Bank may not exercise its
power under subsection (2)(m) in respect
of an authorised member firm unless it has
given the firm an opportunity to remove,
within such period as the Bank specifies,
the director or manager from office or
otherwise deal with the concerns of the
Bank in relation to the probity or com-
petence of the person.

(15) For the purposes of this section, an
authorised member firm is insolvent if—

(a) being a company, the company is
being wound up, or

(b) being an unincorporated body of
persons, the body is the subject
of a dissolution order, or

(c) being a natural person, the person
is adjudicated bankrupt.

(16) A person who fails to comply with
subsection (8) or (12) commits an offence.”.

10.

Section 29

Substitute the following subsections for subsections (5)
and (6):

“(5) A direction given under this section takes
effect on a date specified by the Bank.

(6) A direction given under this section is an
appealable decision for the purposes of Part VIIA of
the Central Bank Act 1942.

(6A) On hearing an appeal against such a direction
under Part VIIA of the Central Bank Act 1942, the
Irish Financial Services Appeals Tribunal may hear
evidence from creditors.”.

11.

Section 33

Substitute the following subsection for subsection (3):

“(3) A direction given by the Bank under subsec-
tion (2) that an approved stock exchange or author-
ised member firm shall not reappoint a person to the
office of auditor is an appealable decision for the pur-
poses of Part VIIA of the Central Bank Act 1942 at
the instance of that person.”.
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12. | Section 37 Substitute the following section for section 37:

“Bank may 37.—(1) On becoming aware that the
disqualify probity of a person who is an officer or
officers and employee of an approved stock exchange or
strggioyees of  authorised member firm .is such so as to
exchanges and reqder the person unsuitable to be an
member firms  ©fficer or employee of an approved stock
in certain exchange or authorised member firm, the
circumstances. Bank may, by notice in writing given to the
person and to the exchange or firm, direct
the exchange or firm to remove the person
from office or to dismiss the person from
its employment.

(2) If the Bank becomes aware that a
person who is an officer or employee of an
approved stock exchange or authorised
member firm is not competent in respect of
matters of the kind with which the person
would be concerned as an officer or
employee of an approved stock exchange or
an authorised member firm, the Bank may,
by notice in writing given to the person and
to the exchange or firm, direct the exchange
or firm—

(a) in the case of an officer, to remove
the person from office or to sus-
pend the person from office for
a specified period, or

(b) in the case of an employee, to dis-
miss the person from its
employment or to remove the
person from a particular sector
of employment.

(3) An approved stock exchange, an
authorised member firm or any other entity
that the Bank supervises or regulates as
part of its statutory functions shall not,
without the written consent of the Bank,
employ in any capacity a person knowing
that the person is the subject of a direction
given under this section.

(4) A direction under this section must
specify the date on which it is to take effect.

(5) The Bank may consent to the
employment of a person who is the subject
of a direction given under this section. The
consent may—

(a) relate to employment with any
entity that the Bank supervises
or regulates as part of its statu-
tory functions generally or to
employment of a particular
kind, and

(b) be given subject to conditions or
requirements or both, and

(c) be varied by the Bank from time
to time.

(6) Any person who accepts or continues
in employment in contravention of a direc-
tion given under this section commits an
offence.
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(7) A direction given by the Bank under
this section and the refusal of the Bank to
give consent under subsection (5) are
appealable decisions for the purposes of
Part VIIA of the Central Bank Act 1942.
(8) The Bank may, by notice in writing
given to the person concerned, revoke or
vary a direction given under this section.”.
13. | Section 46 Substitute the following section for section 46:
“Decision of 46.—The refusal of the Bank to approve
Bank with an acquiring transaction in accordance with
respect to section 40 and the imposition of conditions
?:;EZ?:FD . Of requirements on approving such a trans-
under section  ction are appealable decisions for the pur-
40 to be poses of Part VIIA of the Central Bank Act
appealable. 1942.7.
14. | Section 70 In subsection (1)—
(a) substitute “14(15)” for “14(8)”, and
(b) substitute “24(16)” for ‘24(9)”, and
(c) substitute “37(3) and (6)” for “37(6)”.
15. | First Schedule Substitute the following Schedule for the First Schedule:

“FIRST SCHEDULE Section 29.

SUPPLEMENTARY PROVISIONS IN RELATION TO A
DIRECTION BY THE BANK UNDER SECTION 29

Interpretation: 1. In this Schedule—
First Schedule.

‘direction” means a direction given by the
Bank under section 29 of this Act;

‘stock exchange’ includes—
(a) a proposed stock exchange, and
(b) an approved stock exchange, and

(c) aformer approved stock exchange,
and

(d) directors and those responsible for
the management of an
approved stock exchange or
former  approved  stock
exchange;

‘member firm’ includes—
(a) a proposed member firm, and
(b) an authorised member firm, and

(¢) a former authorised member firm,
and

(d) directors and those responsible for
the management of an auth-
orised member firm or for-
mer authorised member firm.
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Bank may
revoke
direction.

Effect of
direction
confirmed by
Irish Financial
Services
Appeals
Tribunal on
appeal.

2. The Bank may revoke a direction
unless the Irish Financial Services Appeals
Tribunal has made an order in respect of
the direction on the hearing of an appeal
against the direction under Part VIIA of
the Central Bank Act 1942.

3. (1) A direction confirmed by the Irish
Financial Services Appeals Tribunal on the
determination of an appeal made by a stock
exchange terminates—

(a) at the end of the period of oper-
ation specified by that Tri-
bunal, or

(b) on that Tribunal making an order
for quashing the direction, or

(c) on the making of a winding-up
order in respect of the stock
exchange, or

(d) on the making by that Tribunal of
an order for termination
where it considers that the
circumstances that gave rise
to the direction have ceased
to exist and that it would be
unjust and inequitable not to
make the order,

whichever first occurs.

(2) A direction confirmed by the Irish
Financial Services Appeals Tribunal on the
determination of an appeal made by a
member firm terminates—

(a) at the end of the period of oper-
ation specified by that Tribunal,
or

(b) on that Tribunal making an order
for quashing the direction, or

(c) if—

(i) the firm is a company, on
the making of a winding-up
order in respect of the firm,
or

(ii) if the firm is an unincorpor-
ated body, on the making
of a dissolution order in
respect of the firm,

(d) on the making by that Tribunal of
an order for termination
where it considers that the
circumstances that gave rise
to the direction have ceased
to exist and that it would be
unjust and inequitable not to
make the order,

whichever first occurs.
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Provision
affected

Amendment

Bank may
direct stock
exchange or
member firm
to prepare
scheme for
termination of
its business.

Stock
Exchange or
member firm
may appeal
against
direction of
Bank.

Consequences
of failing to
comply with
direction of
Bank.

Bank may
revoke or
amend
direction.

4. If the Bank considers that the stock
exchange or member firm to which the
direction was given is able to meet its obli-
gations to its creditors, investors or clients
but the circumstances that gave rise to the
direction are unlikely to be rectified, it may,
by notice in writing, direct the firm—

(a) to prepare, in consultation with the
Bank, a scheme for the
orderly termination of its
business and the discharge of
its liabilities to its creditors,
investors and clients under
the supervision of the Bank,
and

(b) to submit the scheme to the Bank
for approval within 2 months
after the giving of the notice.

5. A direction given by the Bank under
this Schedule is an appealable decision for
the purposes of Part VIIA of the Central
Bank Act 1942.

6. (1) If a stock exchange or a member
firm—

(a) fails to comply with a direction
given by the Bank under this
Schedule, or

(b) fails to comply with the terms of a
scheme prepared and sub-
mitted by the firm and
approved by the authority,

the Bank may apply to the Court for an
order under subparagraph (2).

(2) On the hearing of an application
made under subparagraph (1), the Court
may make—

(a) in the case of a stock exchange, an
order for the winding-up of the
exchange on the ground that it
is just and equitable that it
should be wound up, or

(b) in the case of a member firm that
is a company, an order for the
winding-up of the firm on the
ground that it is just and equit-
able that it should be wound up,
or

(¢) in the case of a member firm that
is an unincorporated body, an
order for the dissolution of the
firm on the grounds that it is
just and equitable that the firm
should be dissolved.

7. The Bank may, by notice in writing
given to the stock exchange or member firm
concerned, revoke or vary a requirement
imposed by it under this Schedule.
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Provision
affected

Amendment

Obligation of 8. (1) On being given a direction—
stock exchange
or member

Firm when, (a) the stock exchange or member
Wi

. firm concerned shall take all
given a
direction under necessary steps to ensure that
section 29. its assets, or its client or investor
assets wherever held, are not
depleted without the prior auth-
orisation of the Bank, and

(b) the Bank may direct—

(i) a credit institution or any
institution exempted under
section 7 of the Central
Bank Act 1971, or

(ii) any other financial insti-
tution that holds an
account of any description
of the firm (including hold-
ings of investment instru-
ments of the firm to which
the direction has been
given),

to cease making payments from,
or entering into other trans-
actions in respect of, the
account without the prior auth-
orisation of the Bank.

(2) An institution to which a direction is
given under subparagraph (1)(b) shall com-
ply with the direction within such period as
is specified in the direction.”.

PART 5

AMENDMENT OF INVESTMENT INTERMEDIARIES ACT 1995

Item

Provision
affected

Amendment

Section 10

Substitute the following subsections for subsection (3):

“(3) If a supervisory authority refuses to grant
authorisation to a proposed investment business firm
under this section, it shall serve notice on the pro-
posed investment business firm of its intention to ref-
use to authorise it. The notice must include a state-
ment setting out the reasons for the refusal.

(3A) A decision of a supervisory authority refusing
to grant authorisation to a proposed investment busi-
ness firm under this section is an appealable decision
for the purposes of Part VIIA of the Central Bank
Act 1942..
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Item

Provision Amendment
affected

2. | Section 12

the authorised investment business.

Act 1942..

Substitute the following subsections for subsection (3):

“(3) If the supervisory authority acting as a com-
petent authority fails or refuses to communicate the
information in the manner referred to in subsection
(2), it shall give reasons for the failure or refusal to

(3A) A failure or refusal of a supervisory authority
to communicate the information in the manner
referred to in subsection (2) is an appealable decision
for the purposes of Part VIIA of the Central Bank

3. | Section 13

(4):

Substitute the following subsection for subsections (3) and

“(3) A decision of the supervisory authority
imposing a condition or requirement under this
section is an appealable decision for the purposes of
Part VIIA of the Central Bank Act 1942.”.

4. | Section 13A (as
inserted by (5):
section 17 of
the Insurance
Act 2000)

Substitute the following subsection for subsections (4) and

“(4) A decision of the supervisory authority
imposing a condition or requirement under this
section is an appealable decision for the purposes of
Part VIIA of the Central Bank Act 1942.”.

5. | Section 14

Substitute the following subsection for subsection (3):

“(3) A decision of the supervisory authority
imposing a condition or requirement under this
section is an appealable decision for the purposes of
Part VIIA of the Central Bank Act 1942.”.

6. | Section 15

refusal.

Bank Act 1942.”.

Substitute the following subsections for subsection (2):

“(2) If a supervisory authority refuses to consent
to an amendment of or addition to the memorandum
of association, or articles of association, of an author-
ised investment business firm, it shall serve notice on
the authorised investment business firm concerned
stating that it refuses to consent to the amendment or
addition. The notice must set out the reasons for the

(3) A refusal by the supervisory authority to con-
sent to an amendment of or addition to the memor-
andum of association, or articles of association, of an
authorised investment business firm is an appealable
decision for the purposes of Part VIIA of the Central

7. Section 16 Substitute the following section for section 16:
“S:lhper';/isory 16.—(1) A supervisory authority may
f;,oﬁ? YMmay  revoke the authorisation of an authorised
authorisation  nvestment business firm on a request being
in certain made to it by or on behalf of the firm.

circumstances.

grounds:

(2) A supervisory authority may also
revoke the authorisation of an authorised
investment business firm on the following

(a) that the firm has failed to operate as
an investment business firm within
12 months of the date on which it
was authorised under this Act;
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Item

Provision
affected

Amendment

(b) that the firm has failed to operate
as an investment business
firm for a period of more
than six months;

(c) that the firm is being wound up;

(d) that it is expedient to do so in the
interests of the proper and
orderly regulation and super-
vision of investment business
firms or in order to protect
investors or in any or all of
these circumstances;

(e) that the firm has been convicted on
indictment of an offence
under this Act or any other
designated enactment or des-
ignated statutory instrument,
or any offence involving
fraud, dishonesty or breach
of trust;

(f) that circumstances have materially
changed since the granting of
the authorisation such that, if
an application for authoris-
ation were made at the rel-
evant time, it is likely that
the supervisory authority
would have made a different
decision with respect to the
application for authorisation;

(g) that the authorisation was
obtained by making state-
ments, or providing infor-
mation, that the applicant for
authorisation knew or ought
to have known were false or
misleading;

(h) that the firm has systematically
failed to comply with a con-
dition or requirement of this
Act, or has failed to comply
to a material degree with a
condition or requirement of
this Act;

(i) that the firm no longer fulfils con-
ditions or requirements that
were imposed either when
the firm’s authorisation was
granted or at a later time;

(j) that the firm no longer complies
with capital or any other fin-
ancial requirements specified
by the supervisory authority
from time to time;

(k) that the firm is not maintaining, or
is unlikely to be able to
maintain, adequate capital
resources or other financial
resources having regard to
the nature and volume of its
business;
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Item

Provision
affected

Amendment

(/) that the firm has become unable or,
in the opinion of the super-
visory authority, is likely to
become unable, to meet its
obligations to its creditors;

(m) that the firm has suspended pay-
ments lawfully due;

(n) that the firm has contravened to a
material degree a code of
conduct or rules of conduct
specified in or set out under
section 37,

(o) thata director, manager or qualify-
ing shareholder of a person
who is an authorised invest-
ment business firm, or is
deemed by section 26 or 63
to be such a firm, no longer
satisfies  the  supervisory
authority as to the matters
specified in paragraphs (d)
and (e) of section 10(5);

(p) that the firm has failed to comply
with a condition, require-
ment or direction imposed
under this Act and the super-
visory authority is of the
opinion that the stability and
soundness of the firm is or
has been materially affected
by the failure;

(g) that the firm has so organised its
business or corporate struc-
ture that it and, where appro-
priate, any related undertak-
ing or associated
undertaking, either collec-
tively or individually, are no
longer capable of being regu-
lated under this Act to the
satisfaction of the supervis-
ory authority.

(3) The supervisory authority may not
revoke the authorisation of an authorised
investment business firm under subsection
(2) unless it has served a notice on the firm
of its intention to do so. The notice must
set out the grounds on which it is proposed
to revoke the authorisation.

(4) If an investment firm’s authorisation
is revoked, the firm and every person who
was concerned in the management of the
firm immediately before the revocation are
jointly and severally responsible for ensur-
ing the discharge of all undischarged con-
tracts entered into by the firm before the
authorisation was revoked, unless the Bank
gives a direction in writing to the contrary.

125

ScH.1



ScH.1

[No. 21.]

Central Bank and Financial Services [2004.]

Authority of Ireland Act 2004.

Item

Provision
affected

Amendment

(5) If the authorisation of an authorised
investment business firm is revoked and the
firm is not insolvent, the following pro-
visions apply:

(a) the firm continues to be subject to
the obligations imposed by
this Act and any codes of
conduct or rules of conduct
or client money require-
ments or any other con-
ditions ~ or  requirements
imposed by the supervisory
authority under this Act until
all the liabilities and other
obligations of the firm have
been discharged to the satis-
faction of that authority;

(b) as soon as practicable after the
revocation, the firm shall
notify the supervisory auth-
ority and such other persons
(if any) as that authority
specifies of the measures
being taken to discharge
without delay the liabilities
and other obligations of the
firm.

(6) If the authorisation of an authorised
investment business firm is revoked and the
firm is not insolvent and—

(a) the firm has not notified the super-
visory authority in accord-
ance with paragraph (b) of
subsection (5), or

(b) the firm has notified the supervis-
ory authority in accordance
with that paragraph but that
authority is of the opinion
that the measures being
taken or proposed to be
taken for the purposes of this
section are unsatisfactory, or

(c) the firm has notified the supervis-
ory authority in accordance
with that paragraph but that
authority is of the opinion
that the firm has failed to
take all reasonable steps to
notify persons that that auth-
ority has specified in accord-
ance with that paragraph,

that authority may, by direction
given in writing, prohibit the firm
from doing all or any of the following
without the prior authorisation of
that authority for such period, not
exceeding 6 months, as is specified in
the direction:
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Item

Provision
affected

Amendment

(i) creating liabilities;

(ii) dealing with, or disposing of,
assets or  specified
assets of the firm in any
manner;

(iii) engaging in any kind of
transaction or any
specified transaction or
class of transaction;

(iv) paying money to any person
or to any specified per-
son or class of persons.

(7) If the supervisory authority has given
a direction under subsection (6), it may
further direct the former authorised invest-
ment business firm to prepare and submit
to that authority for its approval, within 2
months of the earlier direction, a scheme
for the orderly discharge of the liabilities
and other obligations of the firm.

(8) A former authorised investment
business firm to which a direction has been
given under this section shall comply with
the direction. If the firm is a body (whether
incorporate or unincorporated), each per-
son who, immediately before the authoris-
ation of the member firm was revoked, was
concerned in the management of the firm,
shall ensure that the former authorised
investment business firm complies with the
direction.

(9) If the authorisation of an investment
business firm is revoked and the firm is
insolvent, the following provisions apply:

(a) the liquidator, official assignee or
receiver of the firm has, in
addition to any other obli-
gations in respect of the
winding-up, dissolution or
bankruptcy, the same obli-
gations as those that the firm
would have if it were an
authorised investment busi-
ness firm to which subsection

(5) applies;

(b) the liquidator, official assignee or
receiver are also subject to
any conditions or require-
ments imposed under this
Act as if the liquidator,
official assignee or receiver
were an authorised invest-
ment business firm; and
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Provision
affected

Amendment

(c) despite paragraph (a) of this sub-
section, the supervisory auth-
ority may, by notice in writ-
ing given to the body,
discharge the liquidator,
receiver or official assignee
from complying with the
obligations imposed by para-
graph (b) of subsection (5)
and impose on the liquidator,
receiver or official assignee
such other obligations corre-
sponding to those set out in
that paragraph as that auth-
ority considers appropriate.

(10) Within 28 days after the authoris-
ation of an authorised investment business
firm is revoked under this section, the
supervisory authority shall publish a notice
of the revocation in Iris Oifigitiil and in at
least one daily newspaper that circulates
within the State.

(11) After the revocation of the author-
isation of an authorised investment busi-
ness firm, the firm shall cease to operate as
such a firm.

(12) The supervisory authority shall not
revoke an authorisation of an authorised
investment business firm on the ground set
out in subsection (2)(0), unless it has given
the firm an opportunity to remove the
director, manager or qualifying share-
holder, or otherwise deal with the concerns
of that authority as regards the probity or
competence of the person concerned,
within such period as that authority
specifies.

(12A) A decision of the supervisory
authority to revoke an authorisation under
this section is an appealable decision for the
purposes of Part VIIA of the Central Bank
Act 1942.

(13) For the purposes of this section, an
investment business firm is insolvent if—

(a) being a company, the company is
being wound up, or

(b) being an unincorporated body of
persons, the body is the sub-
ject of a dissolution order, or

(c) being a natural person, the person
is adjudicated bankrupt.

(14) A person who fails to comply with
subsection (8) or (11) commits an offence.”.

Section 21

(a) Substitute the following subsections for subsec-
tions (5) and (6):

“(5) A direction given under this
section takes effect on a date specified by
the Bank.

(6) A direction given under this section
is an appealable decision for the purposes
of Part VIIA of the Central Bank Act
1942.
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Provision
affected

Amendment

(6A) On hearing an appeal against such
a direction under Part VIIA of the Central
Bank Act 1942, the Irish Financial Ser-
vices Appeals Tribunal may hear evidence
from creditors.”.

(b) Insert the following subsection after subsection
(9):

“(10) A person who, without reason-
able excuse, fails to comply with a direc-
tion given to the person under this section
commits an offence.”.

Section 32

Substitute the following subsection for subsection (3):

“(3) A direction given by the supervisory authority
under subsection (2) that an authorised investment
business firm may not re-appoint a person to the
office of auditor is an appealable decision for the pur-
poses of Part VIIA of the Central Bank Act 1942.”.

10.

Section 45

Substitute the following section for section 45:

“Appeals to 45—A  decision of rvisor
Irish Financial S. : decision of a supervisory
authority—

Services
Appeals

Tribunal (a) refusing to approve an acquiring

transaction in accordance
with section 39, or

(b) approving such a transaction
subject to conditions or
requirements,

is an appealable decision for the purposes
of Part VIIA of the Central Bank Act
1942.7.

11.

Section 57

Substitute the following subsection for subsections (4) and

5):

“(4) The imposition of a condition or requirement,
or the giving of any direction under this section, is an
appealable decision for the purposes of Part VIIA of
the Central Bank Act 1942 at the instance of the
approved professional body concerned.”.

12.

Section 58

Substitute the following subsection for subsection (3):

“(3) The imposition of a condition or requirement
imposed under subsection (1) is an appealable
decision for the purposes of Part VIIA of the Central
Bank Act 1942.”.

13.

Section 61

Substitute the following section for section 61:

“Bank may 61.—(1) The Bank may revoke the
revoke approval of an approved professional body
approval of on a request made to it by or on behalf of
professional the body
body. :
(2) The Bank may also revoke the
approval of an approved professional body
on any of the following grounds:

(a) that the body has failed to operate
as an approved professional
body within 12 months of the
date on which the approval
was granted,;
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(b) that the body has failed to operate
as an approved professional
body for a period of more
than 6 months;

(c) that the body is being wound up;

(d) that it is expedient to revoke the
approval in the interest of
the proper and orderly regu-
lation of approved pro-
fessional bodies or certified
persons or in order to protect
investors;

(e) that the body has been convicted
on indictment of an offence
under this Act or any other
designated enactment or des-
ignated statutory instrument,
or an offence involving fraud,
dishonesty or breach of trust;

(f) that circumstances have materially
changed since the granting of
approval to the body such
that, if an application for
approval was made at the rel-
evant time, a different
decision would be taken in
relation to the application for
approval;

(g) that the approval was obtained by
providing  statements  or
information known by the
applicant for approval to be
false or misleading;

(h) that the body has failed to comply
to a material degree with a
requirement of this Act;

(i) that the body has failed to comply
with a condition or require-
ment that was imposed when
approval was granted or was
imposed later;

(j) that the body has become unable or
is, in the opinion of the
Bank, likely to become
unable to meet its obligations
to its creditors;

(k) that the body has suspended pay-
ments lawfully due;

(/) that the Bank considers that any
director or manager of the
body who is primarily con-
cerned with the regulation of
certified persons no longer
complies with the conditions
of competence and probity
required by section 56;
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Provision
affected

Amendment

(m) that the body has so organised

itself that it, and any related
undertaking or associated
undertaking, either collec-
tively or individually, is no
longer capable of being regu-
lated to the satisfaction of
the Bank under this Act.

(3) The Bank may not revoke the
approval of a professional body unless it
has served notice on the body of its pro-
posal to revoke the approval. The notice
must include a statement of the Bank’s
reasons for proposing to revoke the auth-

orisation.

(4) 1If the approval of a professional body
is revoked and the body is not a company
that is being wound up, the following pro-

visions apply:

(a) the body and its members continue

to have the obligations
imposed by this Act until all
of its liabilities and other
obligations have been dis-
charged to the satisfaction of
the Bank;

(b) the body shall, as soon as possible

(5) Ii—

after the revocation, notify
the Bank, the members of
the body and such other per-
sons as the Bank specifies of
the measures being taken to
discharge without delay the
liabilities and other obli-
gations of the body.

(a) a former approved professional

body has not notified the
Bank in accordance with
paragraph (b) of subsection
(4), or

(b) a former approved professional

body has notified the Bank in
accordance with that para-
graph and the Bank is of the
opinion that the measures
being taken or proposed to
be taken for the purposes of
that paragraph are not satis-
factory, or

(¢) a former approved professional

body has notified the Bank in
accordance with that para-
graph but the Bank is of the
opinion that the body has
failed to take all reasonable
steps to notify persons speci-
fied by the Bank under that
paragraph,
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the Bank may, by direction given in writing,
prohibit the body from doing all or any of
the following without the prior authoris-
ation of the Bank for such period, not
exceeding six months, as is specified in the
notice:

(d) creating liabilities;

(e) dealing with, or disposing of, assets
or specified assets of the
body, or of members of the
body, in any manner;

(f) engaging in any kind of transaction,
or in any specified trans-
action or class of
transactions;

(g) making payments to any person.

(6) If the Bank has given a direction
under subsection (5), the Bank may further
direct the former approved professional
body to prepare and submit to the Bank for
its approval, within 2 months of the earlier
direction, a scheme for the orderly dis-
charge of the liabilities and other obli-
gations of the body.

(7) A former approved professional
body shall comply with a direction given to
it under this section. Each person who,
immediately before the approval of the
body was revoked, was concerned in the
management of the body, shall ensure that
the body complies with the direction.

(8) If the approval of an approved pro-
fessional body is revoked and the body is a
company that is being wound up, the fol-
lowing provisions apply:

(a) the liquidator of the body has,
in addition to the liquidator’s
obligations in respect of the
winding-up, the same obli-
gations as the body would
have had if it were a former
approved professional body
to which subsection (4)
applies;

(b) despite paragraph (a) of this sub-
section, the Bank may, by
notice in writing given to the
body, discharge the liqui-
dator from complying with
the obligations imposed by
paragraph (b) of subsection
(4) and impose on the liqui-
dator such other obligations
corresponding to those set
out in that paragraph as the
Bank considers appropriate.

(9) Nothing in subsection (8) affects any
obligation under this Act of any of the
members of the former approved pro-
fessional body concerned.
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(10) Within 28 days after revoking the
approval of a professional body under this
section, the Bank shall publish a notice of
the revocation in [Iris Oifigiuil and in at
least one daily newspaper that circulates
within the State.

(11) A professional body whose approval
is revoked under this section shall cease to
operate as an approved professional body
from the date on which it is notified of the
revocation.

(12) The revocation of an approval by
the Bank and the giving of a direction
under this section are appealable decisions
for the purposes of Part VIIA of the Cen-
tral Bank Act 1942.

(13) The Bank may not exercise its
power under subsection (2)(/) in respect of
an approved professional body unless it has
given the body an opportunity to remove
the director or manager from office or
otherwise deal with the concerns of the
Bank in relation to the probity or com-
petence of the person within such period as
the Bank specifies.

(14) A person who fails to comply with
subsection (7) or (11) commits an offence.”.

14.

First Schedule

Substitute the following Schedule for the First Schedule:

“FIRST SCHEDULE Section 21.

SUPPLEMENTARY PROVISIONS IN RELATION TO A
DIRECTION BY SUPERVISORY AUTHORITY UNDER

Interpretation:
First Schedule.

SEcTION 21 OF THIS ACT
1. In this Schedule—

‘direction” means a direction given by a
supervisory authority under section 21 of
this Act;

‘investment business firm’ includes—

(a) a proposed investment business
firm, and

(b) an authorised investment business
firm, and

(¢) a former authorised investment
business firm, and

(d) aperson who the supervisory auth-
ority has reasonable grounds
to believe is acting as an
investment business firm,
and

(e) an associated undertaking or
related undertaking, and

(f) directors and those responsible for
managing an investment
business firm.
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Supervisory
authority may
revoke
direction.

Effect of
direction
confirmed by
Irish Financial
Services
Appeals
Tribunal on
appeal.

Supervisory
authority may
require
investment
business firm
to prepare
scheme for
termination of
its business.

2. A supervisory authority may revoke a
direction unless the Irish Financial Services
Appeals Tribunal has made an order in
respect of the direction on the hearing of
an appeal against the direction under Part
VIIA of the Central Bank Act 1942.

3. A direction confirmed by the Irish
Financial Services Appeals Tribunal on the
hearing of an appeal against the direction
under Part VIIA of the Central Bank Act
1942 terminates—

(a) at the end of the period of oper-
ation specified by that Tri-
bunal, or

(b) on that Tribunal making an order
for quashing the direction, or

(¢) on the making of—

(i) if the investment business
firm is a company, a wind-
ing-up order in respect of
the investment business
firm, or

(ii) if the firm is an unincorpor-
ated body, a dissolution
order in respect of the firm,
or

(iii) if the firm is a sole trader, an
adjudication of bankruptcy
in respect of the trader,

(d) on the making by that Tribunal of
an order for termination
where it considers on the
hearing of an appeal against
the direction under Part
VIIA of the Central Bank
Act 1942 that the circum-
stances that gave rise to the
direction have ceased to exist
and that it would be unjust
and inequitable not to make
the order,

whichever first occurs.

4. If a supervisory authority considers
that the investment business firm to which
the direction was given is able to meet its
obligations to its creditors, investors or
clients but the circumstances that gave rise
to the direction are unlikely to be rectified,
it may, by notice in writing, require the
firm—

(a) to prepare, in consultation with the
authority, a scheme for the
orderly termination of its
business and the discharge of
its liabilities to its creditors,
investors and clients under
the supervision of the super-
visory authority, and
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Investment
business firm
may appeal
against
decision of
supervisory
authority.

Consequences
of failing to
comply with
direction of
supervisory
authority.

Supervisory
authority may
revoke or
amend
direction.

Obligations of
investment
business firm
when given a

direction under

this Schedule.

(b) to submit the scheme to the auth-
ority for its approval within 2
months after the giving of the
notice.

5. A requirement made under paragraph
4 is an appealable decision for the purposes
of Part VIIA of the Central Bank Act 1942.

6. (1) If the investment business firm—

(a) fails to comply with a requirement
made by the supervisory
authority under paragraph 4,
or

(b) fails to comply with the terms of a
scheme prepared and sub-
mitted by the firm and
approved by the authority,

the supervisory authority may apply to the
Court for an order under subparagraph (2).

(2) On the hearing of an application
made under subparagraph (1), the Court
may make such of the following orders as
is appropriate:

(a) if the investment business firm is
a company, an order for the
winding-up of the company
on the grounds that it is just
and equitable that the com-
pany should be wound up;

(b) if the investment business firm is
an unincorporated body, an
order for the dissolution of
the firm on the grounds that
it is just and equitable that
the firm should be dissolved;

(c) if the investment business firm is a
sole trader, an order that
proceedings in bankruptcy
be commenced, on the
grounds that it is just and
equitable that the trader
should cease trading.

7. The supervisory authority may at any
time revoke or amend a requirement made
by it under paragraph 4.

8. (1) On being given a direction—

(a) the investment business firm con-
cerned shall take all neces-
sary steps to ensure that its
assets, or its client or investor
assets wherever held, are not
depleted without the prior
authorisation of the supervis-
ory authority, and
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(b) the supervisory authority may
direct—

(i) a credit institution or any
institution exempted under
section 7 of the Central
Bank Act 1971, or

(i) any other financial insti-
tution that holds an
account of any description
of the firm (including hold-
ings of investment instru-
ments of the firm to which
the direction has been
given),

to cease making payments from, or entering
into other transactions in respect of, the
account without the prior authorisation of
that authority.

(2) A direction given under subpara-
graph (1)(b) is an appealable decision for
the purposes of Part VIIA of the Central
Bank Act 1942.

(3) An institution that, without reason-
able excuse, fails to comply with a direction
given under subparagraph (1)(b) commits
an offence.”.

PART 6

AMENDMENT OF CONSUMER CREDIT AcT 1995

Item

Provision Amendment
affected

Section 93 Substitute the following subsections for subsections (13) to

(19):

“(13) If, having considered any representations
that may have been made under subsection (12), the
Bank decides to refuse to grant a licence, it shall, by
notice in writing, inform the applicant of the decision.
The notice must specify the grounds for the decision.

(14) If, having considered any representations that
may have been made under subsection (12), the Bank
decides to suspend or revoke a moneylender’s licence,
or to vary any term or condition of such a licence, it
shall notity the decision to the holder of the licence,
together with the grounds for the decision.

(15) The Bank shall deliver a notice referred to in
subsection (13) or (14) personally or send it by pre-
paid registered post to the business address of the
applicant for an authorisation or the holder of the
authorisation concerned, as the case requires.

(16) The following decisions are appealable
decisions for the purposes of Part VIIA of the Central
Bank Act 1942:

(a) a decision to refuse to grant a money-
lender’s licence;
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affected

licence;

such a licence.

decision of the Bank—

licence, or

licence,

that period.

licence,

the appeal is withdrawn.”.

(b) a decision suspending or revoking such a

(¢) a decision varying any term or condition of

(17) If a notice under this section relates to a

(a) suspending or revoking a moneylender’s

(b) varying the terms or conditions of such a

the decision takes effect at the end of the period
allowed for appealing against the decision under Part
VIIA of the Central Bank Act 1942 unless an appeal
against the decision is lodged under that Part within

(18) If an appeal is lodged under Part VIIA of the
Central Bank Act 1942 by a holder of a money-
lender’s licence against a decision of the Bank—

(a) suspending or revoking such a licence, or

(b) varying the terms or conditions of such a

the decision does not take effect unless it is confirmed
by the Irish Financial Services Appeals Tribunal or

2. | Section 116

(20):

decision.

(16) The following decisions

Bank Act 1942:

orisation;

orisation;

an authorisation.

Substitute the following subsections for subsections (13) to

“(13) If, having considered any representations
that may have been made under subsection (12), the
Bank decides to refuse to grant an authorisation, it
shall, by notice in writing, inform the applicant of the
decision. The notice must specify the grounds for the

(14) If, having considered any representations that
may have been made under subsection (12), the Bank
decides to suspend or revoke an authorisation, or to
vary any term or condition of an authorisation, it shall
notify the decision to the holder of the authorisation,
together with the grounds for the decision.

(15) The Bank shall deliver a notice referred to in
subsection (13) or (14) personally or send it by pre-
paid registered post to the business address of the
applicant for an authorisation or the holder of the
authorisation concerned, as the case requires.
appealable
decisions for the purposes of Part VIIA of the Central

(a) a decision to refuse to grant an auth-

(b) a decision suspending or revoking an auth-

(c¢) a decision varying any term or condition of
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(17) If a notice under this section relates to a
decision of the Bank—

(a) suspending or revoking an authorisation,
or

(b) varying the terms or conditions of an auth-
orisation,

the decision takes effect at the end of the period
allowed for appealing against the decision under Part
VIIA of the Central Bank Act 1942 unless an appeal
against the decision is lodged under that Part within
that period.

(18) If an appeal is lodged under Part VIIA of the
Central Bank Act 1942 by a holder of an authorisation
against a decision of the Bank—

(a) suspending or revoking an authorisation,
or

(b) varying the terms or conditions of an auth-
orisation,

the decision does not take effect unless it is confirmed
by the Irish Financial Services Appeals Tribunal or
the appeal is withdrawn.

(19) In this section, ‘authorisation’ means a mortgage
intermediaries authorisation.”.

PART 7

AMENDMENT OF CREDIT UNION AcT 1997

Item

Provision
inserted

Amendment

Section 8

Substitute the following subsections for subsections (3)
and (4):

“(3) If the Bank refuses to register as a credit
union a society that has made an application for regis-
tration, it shall, by notice in writing, inform the society
of the refusal. The notice must include a statement
setting out the grounds for the refusal.

(4) A decision of the Bank refusing to register a
society as a credit union is an appealable decision for
the purposes of Part VIIA of the Central Bank Act
1942.7.

Section 11

Substitute the following subsection for subsection (3):

“(3) A decision of the Bank declining to give its
approval under subsection (2)(b) is an appealable
decision for the purposes of Part VIIA of the Central
Bank Act 1942.”.

Section 14

Substitute the following subsections for subsection (5):

“(5) If the Bank is not satisfied that an amendment
of a credit union’s rules sent to it under subsection (2)
is not contrary to the provisions of this Act, it shall
refuse to register the amendment, in which case it
shall give the credit union a notice of its refusal to
register the amendment. The notice must include a
statement setting out the grounds for the refusal.
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(5A) A decision of the Bank refusing to register an
amendment of a credit union’s rules under subsection
(5) is an appealable decision for the purposes of Part
VIIA of the Central Bank Act 1942.”.

4. | Section 52

Bank.

Substitute the following section for section 52:

“Appeal 52.—The following decisions are appeal-
against certain - gple decisions for the purposes of Part
decisions of  y[JA of the Central Bank Act 1942:

(a) a decision of the Bank under
section 49(3)(b) to refuse to
grant approval;

(b) a decision of the Bank under
section 50(3)(a) to withdraw
an approval granted under
section 49;

(c) a decision of the Bank under
section 50(3)(b) to vary any
condition imposed on such
an approval;

(d) a decision to impose any condition
on such an  approval
(whether at the time the
approval is granted or later
by virtue of section 50

(3)(€))..

Section 96

Substitute the following subsections for subsections (2) to

“(2) The removal or suspension from office by the
Bank of a director or member of the Supervisory
Committee of a credit union under subsection (1) is
an appealable decision for the purposes of Part VIIA
of the Central Bank Act 1942.

(3) If a director or member of the Supervisory
Committee of a credit union is removed by the Bank
under this section or if, on the hearing of an appeal
against the removal, the removal is confirmed by the
Irish Financial Services Appeals Tribunal under Part
VIIA of the Central Bank Act 1942, the vacancy
caused by the removal shall be treated as a casual
vacancy.

(4) A director or member of the Supervisory Com-
mittee of a credit union who is removed from office
under this section is, for 5 years from the date when
the removal takes effect, disqualified from holding
office as an officer, auditor or voluntary assistant of a
credit union.

(5) If a director or member of the Supervisory
Committee of a credit union is suspended under this
section, the remaining directors or members of the
Supervisory Committee constitute the board of direc-
tors or the Supervisory Committee.

(6) No claim lies against the Bank, the Minister or
the State for any loss of office arising directly or
indirectly from any of the provisions of this section.”.
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Section 97

Substitute the following subsection for subsection (3):

“(3) The Bank shall not cancel the registration of
a credit union otherwise than—

(a) at its own request, or
(b) under subsection (2),
unless it has given the credit union at least 2 months’

notice in writing specifying the ground on which it is
proposed to cancel that registration.”.

Section 99

Substitute the following section for section 99:

“Appeals 99.—(1) The following decisions are
against appealable decisions for the purposes of
cancellation or - p,r¢ VIIA of the Central Bank Act 1942:
suspension.

(a) a decision of the Bank under
section 97(3) or section 98(3)
proposing to cancel or sus-
pend the registration of a
credit union;

(b) a decision of the Bank under
section 98(1)(b) renewing
the suspension of the regis-
tration of a credit union so
that the suspension extends
beyond 3 months from when
the suspension began.

(2) A decision cancelling the registration
of a credit union does not take effect
until—

(a) the end of the period within which
an appeal against the
decision may be lodged
under Part VIIA of the Cen-
tral Bank Act 1942, or

(b) if an appeal is lodged against the
decision within that period—

(i) the confirmation of the
decision by the Irish Finan-
cial Services Appeals Tri-
bunal on the hearing of the
appeal, or

(ii) the withdrawal of the
appeal,

whichever first occurs.”.
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8. | Fourth Schedule | Substitute the following Schedule for the Fourth Schedule:

“FOURTH SCHEDULE  Section 88.

SUPPLEMENTARY PROVISIONS IN RELATION TO
REGULATORY DIRECTIONS

When a 1. A regulatory direction terminates—
regulatory
direction

terminates. (a) at the end of the period of oper-

ation specified in the direc-
tion, or

(b) if an appeal is lodged against the
direction under Part VIIA of
the Central Bank Act 1942
and the period is varied by
the Irish Financial Services
Appeals Tribunal on the
hearing of the appeal, at the
end of the period specified in
the direction as so varied, or

(c) on the making by the Court of a
winding-up order in respect
of the credit union,

whichever first occurs.

Bank may 2. (1) On forming the opinion that a cre-
require credit  dit union to which a regulatory direction
union to was given is able to meet its obligations to

prepare its members and creditors but the circum-
scheme for the h . he di X
orderly stances that gave rise to the direction are

termination of unlikely to be rectified, the Bank may, by
its business. notice in writing given to the credit union,
require the credit union—

(a) to prepare, in consultation with the
Bank, a scheme for the
orderly termination of its
business and the discharge of
its liabilities to its members
and creditors under the
supervision of the Bank; and

(b) to submit that scheme to the Bank
for its approval.

(2) A credit union shall comply with a
direction made to it under subparagraph (1)
not later than 2 months after the require-
ment was notified to it under that sub-
paragraph.

(3) A requirement made to a credit
union under this paragraph is an appealable
decision for the purposes of Part VIIA of
the Central Bank Act 1942.

Consequences 3. If a credit union fails to comply with a
of failing to requirement made under paragraph 2 or
comply with  faijs to implement a scheme approved by
requirement -y Bank, the Court may, on the application
made under .
paragraph 2. _of the Bank, makel an Qrder for the wind-
ing-up of the credit union on the ground
that it is just and equitable that it be wound
up or such other order as it considers
appropriate in the circumstances.

141

ScH.1



ScH.1

[No. 21.]

Central Bank and Financial Services [2004.]

Authority of Ireland Act 2004.

Item

Provision
inserted

Amendment

Court may
revoke or
amend order
made under
paragraph 3.

What action
may be taken
when
regulatory
direction is in
force.

4. The Court may by order revoke or
amend an order made by it under para-
graph 3.

S. If a regulatory direction is in force in
respect of a credit union, the following pro-
visions apply:

(a) the credit union shall take all
necessary steps to ensure
that its assets, wherever held,
are depleted only in accord-
ance with the approval of the
Bank;

(b) the Court may, on the application
of the Bank, make an order
directing a bank, or any insti-
tution exempt under section
7 of the Central Bank Act
1971, that holds an account
of the credit union to sus-
pend the making of pay-
ments from the account for
such period as the Court may
consider appropriate in the
circumstances;

(¢) the credit union shall make reason-
able arrangements for using
its funds to meet applications
(duly made in accordance
with its rules) by members
for repayment of money sub-
scribed or deposited by
them;

(d) if it appears to the Bank that the
credit union has been apply-
ing an undue proportion of
its funds in making loans, in
preference to making such
arrangements as are referred
to in paragraph (c), the Bank
may, after giving notice to
the credit union and giving it
an opportunity of making
representations, apply to the
Court for the winding-up of
the credit union.”.

Fifth Schedule

Repeal the Schedule.

PART 8

AMENDMENT OF INVESTOR COMPENSATION AcT 1998

Item

Provision
affected

Amendment

Section 25

Substitute the following subsection for subsection (7):

“(7) A refusal by the supervisory authority to
approve a compensation scheme in accordance with
this section is an appealable decision for the purposes
of Part VIIA of the Central Bank Act 1942.”.
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Section 26

Substitute the following section for section 26:

“Revocation of  26.—(1) The supervisory authority may,
approval of following consultation with the Company,
compensation  reyoke the approval of a compensation
scheme. .

scheme if—

(a) that authority considers that the
operator of the compen-
sation scheme is not com-
plying or has not complied
with conditions or require-
ments imposed by it under
section 25, or

(b) conditions have materially
changed since the granting of
the approval such that, if an
application  for approval
were made at the relevant
time, a different decision
would be taken in relation to
the application for approval.

(2) A decision of the supervisory auth-
ority revoking the approval of a compen-
sation scheme is an appealable decision for
the purposes of Part VIIA of the Central
Bank Act 1942.”.

Section 28

Substitute the following section for section 28:

“Direction 28.—(1) A direction given under section
under section 27 is an appealable decision for the pur-
27 to be poses of Part VIIA of the Central Bank Act

appealable. 1942

(2) On hearing an appeal against a direc-
tion given under section 27, the Irish Finan-
cial Services Appeals Tribunal may—

(a) hear evidence from creditors, and

(b) make such interim or interlocutory
order, if any, as it thinks
appropriate.

(3) While a direction made under section
27 is in force in relation to an investment
firm, the following provisions apply:

(a) if the firm is a body corporate,
winding-up proceedings may
be commenced, and a resol-
ution for winding-up may be
passed, in relation to the firm
only with the prior sanction
of the Court;

(b) if the firm is an unincorporated
body, proceedings for an
order of dissolution may be
commenced only with the
prior sanction of the Court;

(c) if the firm is a sole trader, bank-
ruptcy proceedings may be
commenced only with the
prior sanction of the Court;
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(d) a receiver may be appointed over
any of the assets of the firm,
and those assets may be
attached, sequestered or
otherwise distrained only
with the prior sanction of the
Court.

(4) The Court may hear the whole or any
part of proceedings under this section
otherwise than in public.

(5) A creditor who is affected by a direc-
tion under section 27(3) may apply to the
Court to vary or set aside that direction
where it affects the interests of the creditor
to a material degree.

(6) If an investment firm that is an auth-
orised investment firm for the purposes of
the Act of 1995 fails to comply with a direc-
tion given under section 27, the supervisory
authority may revoke the authorisation of
the investment firm in accordance with that
Act.

(7) If an investment firm that is an auth-
orised member firm for the purposes of the
Stock Exchange Act 1995 fails to comply
with a direction given under section 27, the
supervisory authority may revoke the auth-
orisation of the firm in accordance with that
Act.

(8) If an investment firm that is a credit
institution fails to comply with a direction
given under section 27, the Bank shall
amend the authorisation of the credit insti-
tution under Council Directive No.
77/780/EEC of 12 December 1977 and
Council Directive No. 89/646/EEC of 15
December 1989 so that the authorisation of
the credit institution no longer permits the
provision of investment services listed in
the Annex to the Investment Services
Directive and shall so inform the credit
institution immediately.

(9) If an investment firm that is an
insurance intermediary fails to comply with
a direction given under section 27, the
supervisory authority shall inform the Com-
pany and the investment firm that the firm
has failed to comply with its obligations
under this Act.

(10) If an investment firm referred to in
subsection (6), (7) or (8) is subject to the
Investor Compensation Directive, the
supervisory authority shall give not less
than 12 months notice to the firm of its
intention to take action against the invest-
ment firm under the relevant subsection.”.
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affected
4. | Section 31 Substitute the following subsections for subsections (2)
and (3):

“(2) A determination made by the supervisory
authority in accordance with this section is an appeal-
able decision for the purposes of Part VIIA of the
Central Bank Act 1942.

(3) Such a determination does not take effect
until—

(a) the end of the period within which an
appeal against the determination
may be lodged under Part VIIA of
the Central Bank Act 1942, or

(b) if an appeal is lodged against the determi-
nation within that period—

(i) the confirmation of the determi-
nation by the Irish Financial Ser-
vices Appeals Tribunal on the hear-
ing of the appeal, or

(ii) the withdrawal of the appeal,

whichever first occurs.”.

5. Second Substitute the following Schedule for the Second Schedule:
Schedule

“SECOND SCHEDULE  Section 28.

SUPPLEMENTARY PROVISION IN RELATION TO A
DIRECTION BY A SUPERVISORY AUTHORITY UNDER
SECTION 27

Interpretation: 1. In this Schedule—

Second

Schedule. ‘direction’ means a direction given under
section 27,
‘investment firm’ includes every director or
other person who has responsibility for
managing an investment firm.

When a 2. A direction in force in relation to an

direction is to  inyestment firm terminates—

terminate.

(a) at the end of the period specified
in the direction, or

(b) if on the hearing of an appeal
against the direction the Irish
Financial Services Appeals
Tribunal varies that period,
at the end of that period as
varied, or

(c) if the firm is a body corporate and
a winding-up order is made
in respect of the firm, or

(d) if the firm is an unincorporated
body and a dissolution order
is made in respect of the
firm, or

(e) if the firm is a sole trader and the
firm is adjudicated bankrupt,
on the adjudication,

whichever first occurs.
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What happens 3. If a direction is in force in relation to
when direction  an investment firm, the following provisions
is in force. apply:

(a) the firm shall take all necessary
steps to ensure that its assets
or client or investor assets,
wherever held, are only
depleted in accordance with
the prior approval of the
supervisory authority;

(b) that authority may direct a credit
institution or any institution
exempt under section 7 of
the Central Bank Act 1971,
or any other financial insti-
tution that holds an account
in respect of the firm
(including holdings of invest-
ment instruments of the
firm) to suspend the making
of payments from, or other-
wise dealing with, the
account without the prior
approval of that authority.”.

PART 9

AMENDMENT OF ASSET COVERED SECURITIES AcT 2001

Item

Provision
affected

Amendment

Section 26

Substitute the following section for section 26:

“Certain 26.—The following decisions of the
decisions of  Aythority are appealable decisions for the
Authority 1oy ph06e5 of Part VIIA of the Central Bank

be appealable .
to the Irish Act 1942:

Financial

Services (a) the rejection of an application
Appeals made under section 13;
Tribunal.

(b) the imposition of a condition when
granting such an application;

(c) a variation of a condition of regis-
tration under section 16;

(d) the revocation of the registration
of a designated credit insti-
tution under section 19;

(e) a direction given under section 20
or 21 in respect of a desig-
nated credit institution.”.
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SCHEDULE 2 Section 10(3).

AMENDMENT OF EUROPEAN COMMUNITIES REGULATIONS
CoONSEQUENTIAL ON INSERTION OF PART IIIC oF CENTRAL BANK AcT
1942

PART 1
AMENDMENT OF EUROPEAN COMMUNITIES (NON-LIFE INSURANCE) REGULATIONS 1976
(S.I. No. 115 oF 1976)

Item Provision Amendment
affected
1. Article 12 Substitute the following sub-articles for sub-articles (2)
and (3):

“(2) A decision of the Bank refusing an application
for an authorisation is an appealable decision for the
purposes of Part VIIA of the Central Bank Act 1942.

(3) A failure of the Bank to deal with an appli-
cation for an authorisation within 6 months after the
date on which the Bank received the application is
taken to be an appealable decision for the purposes
of Part VIIA of the Central Bank Act 1942.”.

2. Article 23 Substitute the following sub-article for sub-article (6):

“(6) A decision of the Bank to revoke an authoris-
ation or to suspend the business of an undertaking is
an appealable decision for the purposes of Part VIIA
of the Central Bank Act 1942.”.

PART 2

AMENDMENT OF EUROPEAN COMMUNITIES (LIFE ASSURANCE)
REecGuLATIONS 1984 (S.1. No. 57 oF 1984)

Item Provision Amendment
affected
1. Article 13 Substitute the following sub-articles for sub-articles (2)
and (3):

“(2) A decision of the Bank refusing an application
for an authorisation is an appealable decision for the
purposes of Part VIIA of the Central Bank Act 1942.

(3) A failure of the Bank to deal with an appli-
cation for an authorisation within 6 months after the
date on which the Bank received the application is
taken to be an appealable decision for the purposes
of Part VIIA of the Central Bank Act 1942.”.

2. | Article 25 Substitute the following sub-article for sub-article (6):

“(6) A decision of the Bank to revoke an authoris-
ation or to suspend the business of an undertaking is
an appealable decision for the purposes of Part VIIA
of the Central Bank Act 1942.”.
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Sch.2 PART 3

AMENDMENT OF EUROPEAN COMMUNITIES (NON-LIFE INSURANCE) (AMENDMENT) (No.
2) RecuraTIONS 1991 (S.I. No. 142 oF 1991)

Item Provision Amendment
affected
1. Article 14 Substitute the following paragraph for paragraph (d) of

sub-article (3):

“(d) A decision of the Bank refusing an application by
an undertaking for a certificate referred to in
subparagraph (a) or (b) is an appealable
decision for the purposes of Part VIIA of the
Central Bank Act 1942.”.

2. Article 15 Substitute the following sub-article for sub-article (7):

“(7) A decision of the Bank refusing an application
for an authorisation is an appealable decision for the
purposes of Part VIIA of the Central Bank Act
1942.7.

3. | Article 17 Substitute the following paragraph for paragraph (b) of
sub-article (7):

“(b) A decision of the Bank adopting any measure
specified in sub-articles (2) to (6) is an appeal-
able decision for the purposes of Part VIIA of
the Central Bank Act 1942.”.

PART 4

AMENDMENT OF EUROPEAN COMMUNITIES (LICENSING AND
SUPERVISION OF CREDIT INSTITUTIONS) REGULATIONS 1992
(S.I. No. 395 or 1992)

Item Provision Amendment
affected

1. | Regulation 14 Substitute the following paragraph for paragraph (12):

“(12) A direction issued under paragraph (10) is an
appealable decision for the purposes of Part VIIA of
the Central Bank Act 1942.”.

2. |Regulation 18 In paragraph (3), substitute “17A” for “17” wherever
occurring.

3. | Regulation 22 Substitute the following Regulation:

“Appeal 22. A decision of the Bank under Regu-
against lation 21 refusing to transmit the relevant
decision of

information to the competent authority of
. the Member State concerned is an appeal-

to transmit ..

certain able decision for the purposes of Part VIIA

information to ©f the Central Bank Act 1942.”.

be appealable.

Bank refusing

4. Regulation 27 Substitute the following paragraph for paragraphs (5) to
):

“(5) A direction issued to an institution under
paragraph (1) is an appealable decision for the pur-
poses of Part VIIA of the Central Bank Act 1942.”.
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Item Provision Amendment
affected
5. Regulation 29 (a) Substitute the following paragraph for paragraph

3):

“(3) A direction issued to an institution
under paragraph (1) is an appealable
decision for the purposes of Part VIIA of the
Central Bank Act 1942.”.

(b) Substitute the following paragraph for paragraphs
(5) and (6):

“(5) If the Commission issues a direction,
as provided for under paragraph 7 of Article
21 of the Directive, that the measures in
question should be amended, suspended or
terminated, the Bank shall comply with that
direction without delay.”.

Regulation 30

Delete “‘or seeks an order of the Court under Regulation
277.

PART 5

AMENDMENT OF EUROPEAN COMMUNITIES (NON-LIFE INSURANCE)
FRAMEWORK REGULATIONS 1994 (S.I. No. 359 or 1994)

Item Provision Amendment
affected
1. Article 5 Repeal the Article.
2. Article 16 Substitute the following Article for Article 16:

“Failure to 16. (1) If an insurance undertaking
comply with  whose head office is located in the State
technical fails to comply with Article 13, the Bank
reserves may, after notifying the supervisory auth-
requirements.

orities of the Member States in which the
risks underwritten by the undertaking exist,
give the undertaking a direction in writing
prohibiting the free disposal of the under-
taking’s assets.

(2) If the solvency margin of an
insurance undertaking whose head office is
located in the State falls below the mini-
mum amount required by Articles 3 and 4
of Part A of Annex II, the Bank shall give
the undertaking a direction in writing
requiring the undertaking to submit for the
Bank’s approval a plan for restoring the
undertaking to a sound financial position.

(3) If, where sub-article (2) applies, it
appears to the Bank that the financial posi-
tion of an insurance undertaking is likely to
deteriorate further, the Bank may give the
undertaking a further direction in writing
restricting or prohibiting the free disposal
of the undertaking’s assets.
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(4) On giving such a direction, the
Bank—

(a) shall inform the supervisory auth-
orities of the Member States
in which the undertaking car-
ries on insurance business
that it has given the direction
to the undertaking, and

(b) may ask those authorities to take
measures in relation to the
undertaking corresponding
to those prescribed by this
sub-article.

(5) If the solvency margin of an
insurance undertaking whose head office is
located in the State falls below the guaran-
tee fund referred to in Part B of Annex II,
the Bank—

(a) shall give to the undertaking a
further direction in writing
requiring the undertaking to
submit for the Bank’s
approval a short-term fin-
ance scheme, and

(b) may include in the direction, or in
another direction, a require-
ment restricting or pro-
hibiting the undertaking
from freely disposing of its
assets.

(6) On giving a direction under sub-
article (5), the Bank—

(a) shall inform the supervisory auth-
orities of the Member States
in which the undertaking car-
ries on insurance business
that it has given the direction
to the undertaking, and

(b) may ask those authorities to take
measures in relation to the
undertaking corresponding
to those prescribed by this
sub-article.

(7) If the Bank has given a direction to
an insurance undertaking in accordance
with a provision of sub-articles (1) to (6),
the Bank may give the undertaking such
further directions as it thinks necessary to
safeguard the interests of insured persons.

(8) If the supervisory authority of an
insurance undertaking located in another
Member State asks the Bank to take
measures restricting or prohibiting the
undertaking from freely disposing of the
assets of the undertaking located in the
State, the Bank may give a direction in writ-
ing restricting or prohibiting the undertak-
ing from freely disposing of the assets of the
undertaking that are located in the State.
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affected
(9) A direction or requirement given or
imposed by the Bank under this section is
an appealable decision for the purposes of
Part VIIA of the Central Bank Act 1942.”.
3. Article 18 (a) Substitute the following paragraph for paragraph
(c):
“(c) the Bank may give to the undertaking
a direction in writing requiring the
undertaking to take such further
measures to safeguard the interests
of persons insured by the insurance
undertaking as are specified in the
direction.”;
(b) Insert the following sub-article as sub-article (2)
at the end of the Article:
“(2) The following decisions of the
Bank are appealable decisions for the pur-
poses of Part VIIA of the Central Bank
Act 1942:
(a) a decision of the Bank revoking the
authorisation of an insurance
undertaking under Article 17;
(b) a restriction or direction imposed
or given by the Bank under
sub-article (1).”.
4. | Article 20 Substitute the following sub-articles for sub-articles (6) to
(8):

“(6) If the Bank reasonably believes that the
control exercised by the person or persons referred
to in sub-article (1) is likely to operate against the
prudent and sound management of an insurance
undertaking, it may, for the purposes of putting an
end to that situation, give to the undertaking—

(a) adirection in writing suspending the voting
rights attached to the shares held by
the shareholders or members in ques-
tion, or

(b) such other direction as it thinks fit.

(7) The Bank may also give a similar direction
to persons who fail to comply with the notification
requirements referred to in sub-article (1). If a
holding is acquired contrary to this Article, the
Bank may give to the persons concerned a direction
in writing suspending the corresponding voting
rights or the nullity of votes cast.

(8) A direction given by the Bank under this
Article is an appealable decision for the purposes
of Part VIIA of the Central Bank Act 1942.”.

5. | Article 28 Substitute the following sub-article for sub-article (8):
“(8) A decision of the Bank refusing or failing to
provide the relevant information is an appealable
decision for the purposes of Part VIIA of the Central
Bank Act 1942.”.
6. | Article 46 Repeal the Article.
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PART 6

AMENDMENT OF EUROPEAN COMMUNITIES (LIFE ASSURANCE)
FrRAMEWORK REGULATIONS 1994 (S.I. No. 360 oF 1994)

Item Provision Amendment
affected
1. Article 5 Repeal the Article.
2. Article 36 Substitute the following Article for Article 36:

“Failure to 36. (1) If an insurance undertaking
comply with  whose head office is located in the State
technical fails to comply with Article 12, the Bank
reserves may, after notifying the supervisory auth-
requirements el . .

(including orities of the Member States in which the
mathematical commitments underwritten by the under-
reserves). taking exist, give the undertaking a direc-

tion in writing prohibiting it from freely dis-
posing of its assets.

(2) If the solvency margin of an
insurance undertaking whose head office is
located in the State falls below the mini-
mum amount required under sub-article 2
(ii) of Article 7, the Bank shall give the
undertaking a direction in writing requiring
the undertaking to submit to the Bank for
its approval a plan for restoring the under-
taking to a sound financial position.

(3) If, where sub-article (2) applies, it
appears to the Bank that the financial posi-
tion of the insurance undertaking will
deteriorate further, the Bank may give the
undertaking a further direction in writing
restricting or prohibiting the undertaking
from freely disposing of the undertaking’s
assets.

(4) On giving a direction under sub-
article (3), the Bank—

(a) shall inform the supervisory auth-
orities of the Member States
in which the undertaking car-
ries on insurance business
that it has given the direction
to the undertaking, and

(b) may ask those authorities to take
measures in relation to the
undertaking corresponding
to those prescribed by this
sub-article.

(5) If the solvency margin of an
insurance undertaking whose head office is
located in the State falls below the guaran-
tee fund referred to in Part B of Annex II,
the Bank—

(a) shall give to the undertaking a
further direction in writing
requiring the undertaking to
submit for the Bank’s
approval a short-term fin-
ance scheme, and

(b) may include in the direction, or in
another direction, a require-
ment restricting or pro-
hibiting the undertaking
from freely disposing of its
assets.
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(6) On giving a direction under sub-
article (5), the Bank—

(a) shall inform the supervisory auth-
orities of the Member States
in which the undertaking car-
ries on insurance business
that it has given the direction
to the undertaking, and

(b) may ask those authorities to take
measures in relation to the
undertaking corresponding
to those prescribed by this
sub-article.

(7) If the Bank has given a direction to
an insurance undertaking in accordance
with a provision of sub-articles (1) to (6),
the Bank may give the undertaking such
further directions as it thinks necessary to
safeguard the interests of insured persons.

(8) If the supervisory authority of an
insurance undertaking located in another
Member State asks the Bank to take
measures restricting or prohibiting the
undertaking from freely disposing of the
assets of the undertaking located in the
State, the Bank may give a direction in writ-
ing restricting or prohibiting the undertak-
ing from freely disposing of the assets of the
undertaking that are located in the State.

(9) A direction or requirement given or
imposed by the Bank under this section is
an appealable decision for the purposes of
Part VIIA of the Central Bank Act 1942.”.

Article 38

Substitute the following Article for Article 38:

“Provisions
applying in the
case of
revocation.

38. (1) On revoking an authorisation under
Article 37, the Bank shall—

(a) inform the supervisory authorities
of the other Member States
in which the undertaking car-
ries on business, and

(b) after consulting those authorities,
give to the undertaking a
direction in writing
restricting the free disposal
by the undertaking of its
assets in accordance with
Articles 36(1), 36(3) and
36(4).

(2) The Bank may impose such further
measures as it considers necessary to safe-
guard the interests of persons insured by
the insurance undertaking.

(3) The following decisions of the Bank
are appealable decisions for the purposes of
Part VIIA of the Central Bank Act 1942:

(a) a decision revoking the authoris-
ation of an insurance under-
taking under Article 37;

(b) a direction or measure given or
imposed under this Article.”.
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Article 40

Substitute the following sub-articles for sub-articles (6) to

“(6) If the Bank reasonably believes that the
control exercised by the person or persons referred
to in sub-article (1) is likely to operate against the
prudent and sound management of an insurance
undertaking, it may, for the purposes of putting an
end to that situation, give to the undertaking—

(a) adirection in writing suspending the voting
rights attached to the shares held by
the shareholders or members in ques-
tion, or

(b) such other direction as it thinks fit.

(7) The Bank may also give a similar direction
to persons who fail to comply with the notification
requirements referred to in sub-article (1). If a
holding is acquired contrary to this Article, the
Bank may give to the persons concerned a direction
in writing suspending the corresponding voting
rights or the nullity of votes cast.

(8) A direction given by the Bank under this
Article is an appealable decision for the purposes
of Part VIIA of the Central Bank Act 1942.”.

Article 46

Substitute the following sub-article for sub-article (7):

“(7) A decision of the Bank refusing or failing to
provide relevant information is an appealable decision
for the purposes of Part VIIA of the Central Bank
Act 1942.”.

Article 62

Repeal the Article.

PART 7

AMENDMENT OF SUPERVISION OF CREDIT INSTITUTIONS, STOCK
ExcHANGE MEMBER FIRMS AND INVESTMENT BUSINESS FIRMS
REecguLaTioNs 1996 (S.1. No. 267 oF 1996)

Item Provision Amendment
affected
1. Regulation 10 Substitute the following Regulation:

“10. A decision of a supervisory authority under these
regulations is an appealable decision for the purposes of
Part VIIA of the Central Bank Act 1942.”.
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AMENDMENT OF EUROPEAN CoMMUNITIES (ELECTRONIC MONEY)
REecuLraTIiONS 2002 (S.I. No. 221 oF 2002)

Ttem Provision Amendment
affected

1. | Regulation 15 Substitute the following paragraph for paragraphs (7) to
(11):

“(7) A decision of the Bank refusing to transmit
the relevant information to the competent authority
of the Member State concerned is an appealable
decision for the purposes of Part VIIA of the Central
Bank Act 1942.”.

2. | Regulation 28 Substitute the following paragraphs for paragraphs (5) to
(11):

“(5) The Bank may at any time, by notice given in
writing to the electronic money institution concerned,
vary or revoke a direction given under Regulation
27(3).

(6) The Bank may, by giving a further direction in
writing, extend the period of operation of a direction
given under Regulation 27(3), for such further period,
not exceeding 12 months from the date the direction
started to have effect, as the Bank considers
appropriate.

(7) A direction given under Regulation 27(3) ceases
to have effect—

(a) at the end of the period specified in the direc-
tion or, if the period of its operation has
been extended, at the end of that
extended period, or

(b) on the making of a winding-up order in
respect of the institution concerned,

whichever first occurs.

(8) If a direction under Regulation 27(3) is in
force—

(a) winding-up or bankruptcy proceedings may
be commenced in relation to the elec-
tronic money institution concerned, and

(b) areceiver over the property of that institution
may be appointed, and

(c) the property of that institution may be
attached, sequestered or otherwise
distrained,

only with the prior approval of the Court.

(9) If it appears to the Bank that an electronic
money institution in respect of which the direction was
given under Regulation 27(3) is able to meet its obli-
gations to its creditors but the circumstances that gave
rise to the direction are unlikely to be rectified, it may
give the institution a further direction requiring the
institution—

(a) to prepare, in consultation with the Bank, a
scheme for the orderly termination of its
business relating to issuing e-money,
and the discharge of its liabilities in
relation to its issued e-money, under the
supervision of the Bank, and
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(b) to submit the scheme to the Bank for its
approval within 2 months after pre-
paring the scheme.

(10) If it appears to the Bank that an electronic
money institution to which a direction has been
given under paragraph (9)—

(a) has failed, or is failing, to comply with the
direction, or

(b) has failed, or is failing, to comply with the
terms of the scheme as approved by
the Bank,

the Court may, on the application of the Bank,
make such order as it considers appropriate,
including—

(i) an order of committal, or

(ii) if the institution is a body corporate,
a winding-up order on the
grounds that it is just and equit-
able that the institution should
be wound up, or

(iii) if the institution is a partnership, an
order dissolving the partner-
ship on the grounds that it is
just and equitable that the insti-
tution should be dissolved.

(11) A direction given by the Bank under Regu-
lation 27(3) or under this Regulation is an appeal-
able decision for the purposes of Part VIIA of the
Central Bank Act 1942.”.

Regulation 40

Substitute the following paragraph for paragraphs (5) to
®):

“(5) A direction issued under paragraph (1) is an
appealable decision for the purposes of Part VIIA of
the Central Bank Act 1942.”.

Regulation 41

Substitute the following Regulation:

“Direction by 41. (1) This Regulation applies to an
Bank to cease  electronic money institution authorised in
business. another Member State.

) Ii—

(a) the Bank considers that it is neces-
sary, in the interests of the
proper and orderly regu-
lation of financial markets in
the State, or

(b) the electronic institution con-
cerned has had its authoris-
ation withdrawn, revoked or
suspended, in whole or in
part, in accordance with the
law of the relevant Member
State,

the Bank may dispense with the require-
ments of Regulation 40 in relation to the
notification of that institution.
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Bank Act 1942.

(3) If the Bank dispenses with the
requirements of Regulation 40 in relation
to the notification of an electronic money
institution, the competent authority of the
other Member State and the Bank may
direct that institution to take such measures
as the Bank may specify, including a

(a) that the institution cease to pro-
vide e-money services in the
State, and

(b) where the institution has a branch
in the State, that the business
of the branch be wound up
or dissolved by the Court in
an orderly manner.

(4) A direction given by the Bank under
paragraph (3) is an appealable decision for
the purposes of Part VIIA of the Central

(5) As soon as practicable after taking
measures under paragraph (3), the Bank
shall inform the European Commission and
the competent authority of the relevant
Member State of those measures.

(6) The Bank shall comply with any
direction given by the European Com-
mission in accordance with paragraph 7 of
Article 22 of the Codified Directive to
amend, suspend or terminate measures that
the Bank has directed an electronic money
institution to take under paragraph (3).”.

AMENDMENT OF EUROPEAN COMMUNITIES (UNDERTAKINGS FOR COL-
LECTIVE INVESTMENT IN TRANSFERABLE SECURITIES) REGULATIONS 2003

PART 9

(S.I. No. 211 orF 2003)

Item

Provision Amendment
affected

1. |Regulation 14 Substitute the following Regulation:

and right of
appeal.

which it is based.

the application.”.

“Refusal of 14. (1) As soon as practicable after
authorisation  deciding to refuse an application for auth-
orisation the Bank shall, by notice in writ-
ing, inform the company of its decision. A
decision refusing the application must
include a statement of the grounds on

(2) If the application complies with
Regulation 13, the Bank shall in any case
comply with paragraph (1) within 6 months
after the date on which the Bank received
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2. Regulation 104 | Substitute the following Regulation:

“Directions by~ 104. (1) If the Bank is of the opinion
the Bank. that—

(a) it is in the public interest to do so,
or

(b) it is in the interests of the orderly
and proper regulation of
UCITS, or

(c¢) any of the requirements for auth-
orising a UCITS are no
longer satisfied, or

(d) the management company, invest-
ment company or trustee of
such a UCITS—

(i) has become or is likely to
become unable to meet its
obligations to its creditors,
or

(ii) has contravened any pro-
vision of these Regulations,
or has failed to comply with
any condition or require-
ment imposed under these
Regulations by the Bank,
or in purported compliance
with any such provision,
has provided the Bank with
information that it knows
to be false, inaccurate or
misleading, or

(iii) is not maintaining adequate
capital resources having
regard to the volume and
nature of its business, or

(iv) no longer complies with the
capital or other financial
requirements imposed by
the Bank from time to
time,

the Bank may give a direction in writing to
the management company, investment
company or trustee requiring it to take such
steps (including the winding-up of the
UCITS or the suspension of the issue or
redemption of units of the UCITS, or both)
from a date specified in that direction until
such further date as is specified in that
direction, or in another direction, as the
Bank considers necessary in the interests of
the orderly and proper regulation of
UCITS or for the protection of unit-holders
or creditors of the UCITS.

(2) If a direction under paragraph (1)
affects a particular UCITS, the UCITS shall
immediately notify its unit-holders of the
terms of the direction.
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(3) The revocation of the authorisation
of a UCITS does not affect the operation
of a direction given under paragraph (1)
that is then in force. A direction may be
given under that paragraph in relation to a
UCITS whose authorisation has been
revoked so long as a direction under that
paragraph was already in force at the time
of revocation.

(4) For the purposes of paragraph (1),
the Bank may take into account any matter
relating to the UCITS, management com-
pany, investment company, trustee or any
person employed by or associated with the
management company, investment com-
pany or trustee in connection with the
UCITS.

(5) The Bank may revoke a direction
under paragraph (1) unless an order under
paragraph (10) has been made in respect of
that direction.

(6) A direction of the Bank given under
paragraph (1) is an appealable decision for
the purposes of Part VIIA of the Central
Bank Act 1942 at the instance of—

(a) a management company, invest-
ment company or trustee to
which the direction relates,
or

(b) any creditor who is affected by the
direction.

(7) A direction given under paragraph
(1) ceases to have effect—

(a) when the period specified in the
direction expires, or

(b) if, on the hearing of an appeal
against the direction by the
Irish  Financial ~ Services
Appeals Tribunal, the Tri-
bunal confirms the direction
but varies the period, when
that period expires, or

(c) on the making of a winding-up
order in respect of the
UCITS, or with the sanction
of the court, the dissolution
of the UCITS,

whichever occurs first.
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(8) If the Bank is of the opinion that,
even if the management company, invest-
ment company or trustee concerned
appears to be able to meet its obligations
to its creditors, the circumstances giving
rise to the direction are likely to continue
to exist after the giving of direction, it may
give a further direction in writing to the
UCITS requiring it—

(a) to prepare, in consultation with the
Bank, a scheme for the
orderly termination of its
business and the discharge of
its liabilities, and

(b) to submit the scheme to the Bank
for its approval within 3
months after its preparation.

(9) If a management company, invest-
ment company or trustee of a UCITS—

(a) has failed, or is failing, to comply
with a direction given by the
Bank under paragraph (8),
or

(b) has failed, or is failing, to comply
with a scheme approved by
the Bank under that
paragraph,

the court may, on the application of the
Bank, make such order as it considers
appropriate (including an order of commit-
tal or a winding-up order on the grounds
that it is just and equitable that the manage-
ment company, investment company or
trustee be wound up).

(10) The court may, on application
under paragraph (9) hear evidence from
creditors, and the court may make such
interim or interlocutory order, as it con-
siders appropriate.

(11) While a direction under paragraph
(1) is in force—

(a) the UCITS to which it relates may
not be dissolved, and

(b) the court may, by order, restrain
any disposal of the assets of
the UCITS on the ground
that such a disposal could
have the effect of perpetrat-
ing a fraud on the UCITS, its
creditors or unit-holders.”.
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3. Regulation 105 | Substitute the following Regulation:

“Certain 105. The following decisions of the Bank
decisions of are appealable decisions for the purposes of

Bank tobe  part VIIA of the Central Bank Act 1942:
appealable.

(a) a decision refusing an application
for authorisation under
Regulation 14(1);

(b) a failure to decide an application
within the period prescribed
by Regulation 14(2);

(c) a decision revoking or refusing an
application to revoke an
authorisation;

(d) a decision replacing or proposing
to replace a management
company or trustee under
Regulation 101.”.

SCHEDULE 3

MISCELLANEOUS AMENDMENTS TO OTHER ACTS ADMINISTERED BY THE
BANK

PART 1

AMENDMENT OF INSURANCE AcT 1936

Item Provision Amendment
affected
1. | Section 3 (a) Insert “(1)” before “In this Act”;

(b) Insert the following subsection at the end of the
section:

“(2) A financial contract within the meaning
of the Netting of Financial Contracts Act 1995
is not, and is taken never to have been, a con-
tract of insurance for the purposes of—

(a) the Insurance Acts 1909-2002, or

(b) regulations in force under those Acts,
or

(c) regulations relating to insurance that
are in force under the European
Communities Act 1972.

However, this subsection does not have effect
if the financial contract provides for any bene-
fit that may accrue to a party to the contract to
be conditional on the occurrence of a loss or
detriment to which the party is required to be
exposed under the contract.”.

2. |Section 51 (as In subsection (2), substitute ‘“may not pay or undertake”
amended by for “‘may pay, or undertake”.

item 17 of Part 2
of Schedule 1 to
the Central
Bank and
Financial
Services
Authority of
Ireland Act
2003)
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AMENDMENT OF COMPANIES AcT 1963

Item

Provision
affected

Amendment

Section 103

In subsection (1)(b), insert the following subparagraph
after subparagraph (iii):

“(iiia) if the charge is a floating one, granted by a
company to the Central Bank and Financial
Services Authority of Ireland for the purposes
either of providing or securing collateral, par-
ticulars of any provision of the charge that has
the effect of prohibiting or restricting the com-
pany from issuing further securities that rank
equally with that charge or modifying the rank-
ing of that charge in relation to securities pre-
viously issued by the company;”.

PART 3

AMENDMENT OF INSURANCE AcT 1964

Item

Provision
affected

Amendment

Section 3 (as
amended by
section 31 of
the Insurance
Act 1989)

In subsection (1B), substitute ““in respect of a risk” for “in
the State in respect of a risk situated in the State”.

Section 6 (as
amended by
section 10 of
the Insurance
(No. 2) Act
1983 and by
section 31 of
the Insurance
Act 1989)

In subsection (2)(d), substitute the following definition for
the definition of “‘aggregate income’”:

“ ‘aggregate income’, in relation to an insurer in
respect of any period, means the gross amount of pre-
miums paid or payable to the insurer in respect of
policies issued by the insurer during that period;”.
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PART 4

AMENDMENT OF CENTRAL BANK AcT 1971

Item Provision Amendment
affected
1. Section 2 (as (a) In subsection (1), insert the following definitions

amended by after the definition of “the Act of 1942"":
section 70(c)
of the Central “‘Amsterdam Treaty’ means the treaty
Bank Act signed in Amsterdam on 2 October 1997
1997 and item amending the Treaty on European Union;
1 of Part 6 of
Schedule 1 to ‘associated company’, in relation to the
the Central holder of a licence, means a company in
Bank and respect of which—
Financial
Services (a) not less than 20 per cent of the
Authority of nominal value of the com-
Ireland Act pany’s equity share capital
2003) is held by the company, or

(b) not less than 20 per cent of shares
carrying voting rights (other
than voting rights that arise
only in particular circum-
stances) are so held;”;

(b) In subsection (1), substitute the following defini-
tion for the definition of ‘banking
business’”:

 ‘banking business’, in relation to a per-
son, means any business that consists of or
includes—

(a) receiving money on the person’s
own account from members
of the public either on
deposit or as repayable
funds (whether or not the
issue of securities or any
other form of financial obli-
gation is involved), and

(b) any other business of a kind nor-
mally carried on by a bank
(which may include the
granting of credits on own
account), and

(c) any other business of a kind pre-
scribed under subsection (2)
for the purpose of this
paragraph,

but does not include such a business in so
far as the business consists of or includes—

(i) receiving money on deposit
by a trader either from
employees of the trader
in relation to the trader’s
business, or from cus-
tomers of the trader in
the normal course of the
trader’s business, or

(ii) receiving money in respect
of leasing or selling goods
under a hire-purchase
agreement, a leasing
agreement or credit-sale
agreement, or
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(iii) receiving money as security
or collateral or as a bond for
the repayment of a debt or
the performance of a con-
tract related to goods or ser-
vices, or

(iv) receiving money accepted by
way of advance or part pay-
ment under a contract for
the sale, hire or other pro-
vision of goods or services,
and repayable only in the
event that the goods or ser-
vices are not in fact sold,
hired or otherwise pro-
vided, or

(v) receiving money solely as a
premium in respect of the
issue or renewal of a life
assurance policy issued by a
holder of an authorisation
under the European Com-
munities (Life Assurance)
Regulations 1984 (S.I. No.
57 of 1984), or

(vi) receiving money accepted as
a contribution within the
meaning of the Pensions
Acts, or

(vii) receiving money where it can
be shown that—

(I) no part of the busi-
ness activities of
the person receiv-
ing the money or
of any other per-
son is financed
wholly or substan-
tially out of those
funds, and

(II) those funds are, in
the normal course
of business, acc-
epted only on a
casual or incidental
basis, or

(viii) receiving money under finan-
cial contracts (within the
meaning of the Netting
of  Financial  Contracts
Act 1995) (which may
include the acceptance of
collateral).”;

(¢) In subsection (1), insert the following definitions
after the definition of “‘the Court’:

* ‘ESCB Statute’ means the Statute of the
European System of Central Banks and of
the European Central Bank as set out in
Protocol (No. 3) (annexed by the Treaty
on European Union done at Maastricht on
7 February 1992) to the Rome Treaty;

‘functions’, in relation to the Bank, means
the functions and duties imposed on the
Bank by or under an enactment;”’;
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(d) In subsection (1), insert the following definition
after the definition of “holder”:

“‘holding company’ has the meaning
given by section 2 of the Central Bank Act
1942;;

(e) In subsection (1), insert the following definition
after the definition of “‘investment trust
company’’:

“ ‘legal practitioner’ means a barrister or
solicitor;”;

(/) In subsection (1), insert the following definition
after the definition of “insurance
undertaking’”:

“ ‘Maastricht Treaty’ means the Treaty on
European Union done at Maastricht on 7
February 1992;”;

(g) In subsection (1), insert the following definitions
after the definition of *‘the Minister’”:

“ ‘Pensions Acts’ means the Pensions Act
1990 as amended from time to time, and
includes all Acts that are to be construed
together with that Act as one Act;

‘record’” means any record of information,
however compiled, recorded or stored,
and includes—

(a) any book, a register and any
other document containing
information, and

(b) any disc, tape or other article
from which information is
capable of being produced
in any form capable of
being reproduced visually
or aurally;

‘related body’, in relation to the holder of
a licence, means—

(a) a subsidiary company of that
holder, or

(b) if that holder is itself a
subsidiary—

(i) its holding company, or

(ii) any other subsidiary of its
holding company,

or

(c) an associated company of that
holder, or

(d) a partnership in which that holder
has an interest, and whose
business is or, at any rel-
evant time, was in the
Bank’s opinion materially
relevant to an inspection
being carried out, or pro-
posed to be carried out,
under section 17A;
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‘Rome Treaty’ means the Treaty estab-
lishing the European Community done at
Rome on 25 March 1957, as amended by
the Maastricht Treaty, the Amsterdam
Treaty and any other later Treaty on
European Union;”;

(h) In subsection (1), insert the following definition
after the definition of ‘“‘securities’
“ ‘subsidiary company’ has the meaning
given by section 2 of the Central Bank Act
1942,

(i) Substitute the following subsection for subsection
2):

“(2) On being satisfied that it would be
consistent with the proper and orderly
regulation of banking to do so, the Mini-
ster may, after consulting the Bank, make
an order—

(a) prescribing a category of business
for the purpose of para-
graph (c) of the definition
of ‘banking business’ in sub-
section (1), or

(b) amending that definition by—

(i) adding a specified category
of business to the
exclusions specified in
that definition, or

(ii) removing a specified cate-
gory of business from
those exclusions, or

(iii) substituting for a category
of business specified in
those exclusions another
such category.”.

Section 7 (as
amended by
section 30 of
the Central
Bank Act
1989)

(a) Substitute the following subsection for subsection

(4):

““(4) Subsection (1) does not apply in
relation to—

(a) the central bank of another mem-
ber state of the European
Communities that is a mem-
ber of the European Cen-
tral Bank, or

(b) the Post Office Savings Bank, or

(c) a trustee savings bank certified
under the Trustee Savings
Banks Acts 1863 to 1979, or

(d) a building society, an industrial
and provident society, a
friendly society or a credit
union, or
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(e) amanager, trustee or custodian of
a unit trust or a collective
investment undertaking or
an entity that provides ser-
vices to such an undertak-
ing, or

(f) another member state of the
European Communities, a
regional or local authority
of such a state, or a public
international  organisation
of which one or more mem-
ber states of the European
Communities are members.

(5) The Minister may, if satisfied that it
would be in the interest of the proper and
orderly regulation of banking or of any
other financial market to do so, make an
order amending subsection (4)—

(a) by adding to the subsection any
specified body or any speci-
fied class of persons, or

(b) by omitting from the subsection
any specified body or any
specified class of persons,

but only after consultation with the Bank
and with such other Minister of Govern-
ment or other persons as the Minister con-
siders appropriate to so consult.”.

b) Insert the following subsection after subsection
g
(5) (as inserted by paragraph (a)):

“(6) Subsection (1) does not apply to a
person who acts on behalf of—

(a) the Bank, or
(b) the holder of a licence, or

(c) a body or person referred to in
subsection (4), or

(d) a credit institution or financial
institution that is permitted
by the European Communi-
ties (Licensing and Super-
vision of Credit
Institutions) ~ Regulations
1992 (S.I. No. 395 of 1992)
to carry on business within
the State, but only so long
as the institution complies
with all conditions imposed
on such an institution by
those Regulations and by or
under an Act.”.
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Section 8 (as
amended by
section 31 of
the Central
Bank Act
1989 and
section 70(d)
of the Central
Bank Act
1997)

Substitute the following subsections for subsection (2):

“(2) The Bank may exempt a specified
person, or the members of a specified class
of persons, from being required to hold a
licence where the requirement would arise
only from the creation of securities or
other obligations to which the definition
of ‘banking business’ relates, but only if
the Bank is satisfied that the granting of
the exemption would be consistent with
the proper and orderly regulation of
banking.

(2A) An exemption granted under this
section is subject to such conditions as the
Bank thinks fit to impose.

(2B) The Bank shall revoke an exemp-
tion granted under this section if
satisfied—

(a) that the circumstances relevant to
the exemption have
changed and are now such
that the exemption would
no longer be granted, or

(b) that a condition of the exemption
is not being, or has not
been, substantially com-
plied with.

(2C) The Bank shall publish in Iris Oifi-
gitiil a notice of every exemption and
revocation under this section.”.

Section 15

Substitute the following subsection for subsection (2):

“(2) If, on delivery of documents under section 352
of the Companies Act 1963, or under regulation 4 or
7 of the European Communities (Branch Disclosures)
Regulations 1993 (S.1. No. 395 of 1993), it appears to
the registrar of companies that the company to which
those documents relate—

(a) would be holding itself out as carrying on
business as a banker in the State, or

(b) would have as one of its objects in its memor-
andum of association the carrying on of
banking business in the State,

the registrar shall give the Bank written notice of the
matter.”.

Section 17 (as
substituted by
item 2 of Part
6 of Schedule
1 to the
Central Bank
and Financial
Services
Authority of
Ireland Act
2003)

Delete subsection (5).
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6. Section 17A (as |In subsection (8), delete the definitions of ‘‘associated

substituted by |company”, “company”’, “functions”, “holding company”’,
item 2 of Part | “legal practitioner”, “‘prescribed record”, “‘related body”
6 of Schedule |and “subsidiary company”.

1 to the
Central Bank
and Financial
Services
Authority of
Ireland Act

2003)
7. Section 18 (as Substitute the following section for section 18:

substituted by

section 37 of | “Holders of 18.—(1) This section applies to the fol-

the Central licences and  Jowing persons:

Bank Act othel.'s to

1989 and provide Bank (a) a person who is the holder of a
with required .

amended by information licence;

section 8 of and returns.

the Central (b) any person who carries on—

Bank Act

1998) (i) a business of an associated

company or related body of
the holder of a licence, or

(ii) a business in respect of
which the person is,
because of section 7(4)(b),

exempt from being
required to hold a licence,
or

(iii) a business as an investment
trust company, or

(iv) a business as a money-
broker, or

(v) a business as a financial
intermediary, or

(vi) a business of issuing, holding
or otherwise participating in
any market in financial
instruments, including those
to which Chapter VIII of
Part II of the Central Bank
Act 1989 applies.

(2) A person to whom this section
applies shall provide the Bank, at such
times, or within such periods, as the Bank
specifies from time to time, with such infor-
mation and returns concerning the relevant
business carried on by the person as the
Bank specifies from time to time.

(3) A person to whom this section
applies shall, at such time or within such
period as the Bank specifies, provide the
Bank with such information or return (not
being information or a return specified
under subsection (2)) as it requests in writ-
ing concerning the relevant business carried
on by the person.
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(4) A reporting agent designated by the
European Central Bank shall provide the
Bank or the European Central Bank, at
such times or within such periods as the
Bank or the European Central Bank speci-
fies from time to time, with such infor-
mation and returns concerning the activities
of the agent as the Bank or the European
Central Bank specifies from time to time.

(5) A reporting agent designated by the
European Central Bank shall, at such time
or within such period as the Bank or Euro-
pean Central Bank specifies, provide the
Bank or European Central Bank with such
information or return (not being infor-
mation or a return specified under subsec-
tion (4)) as the Bank or European Central
Bank requests in writing concerning the
activities of the agent.

(6) The Bank may specify information or
a return for the purposes of this section
only if it considers it necessary to have that
information or return for the proper per-
formance of the functions imposed, or the
proper exercise of the powers conferred, on
it by law.

(7) The European Central Bank may
specify information or a return for the pur-
poses of subsection (4) or (5) only if that
Bank considers it necessary to have that
information or return for the proper per-
formance by that Bank of tasks and duties
imposed, or the proper exercise of the pow-
ers conferred, on that Bank by or under the
Rome Treaty or the ESCB Statute.

(8) A person shall not provide for the
purpose of this section information or a
return that the person knows to be false or
misleading in a material respect.

(9) This section applies to the business
of an associated company or a related body
only in so far as the information and returns
sought by the Bank are, in its opinion,
materially relevant to the proper appraisal
of the business of the holder of the licence
concerned.

(10) In this section—

‘information and returns’ and ‘information
or return’ include audited accounts and
audited group accounts, and any other
documents that are equivalent or corre-
spond to audited accounts or audited group
accounts;

‘moneybroker’ has the same meaning as it
has in section 108 of the Central Bank Act
1989, for the purposes of Chapter IX of that
Act;

‘relevant business’, in relation to a person
to whom this section applies, means—

(a) in the case of a person who is the
holder of a licence, the bank-
ing business to which the
licence relates, or

(b) in the case of a person referred to
in subsection (1)(b), the busi-
ness carried on by the
person.”.
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8. | Section 27 (as
substituted by
section 70(e)
of Central
Bank Act
1997)

(a) Substitute the following subsection for subsection
(2):

“(2) Subsection (1) of this section does
not apply to advertising for or otherwise
soliciting deposits or other repayable
funds from the public—

(a) by the holder of a licence, the
Bank, or a person to whom,
because of subsection (4) of
section 7 of this Act, subsec-
tion (1) of that section does
not apply, or

(b) by a person to whom, because of
section 8(2) of this Act,
section 7(1) of this Act does
not apply, or

(c) by a person authorised to carry
on business in the State
by the European Communi-
ties (Licensing and Super-
vision of Credit Institutions)
Regulations 1992, or

(d) by a person on behalf of a person
referred to in paragraph (a),
(b) or (¢) of this
subsection.”;

(b) In subsection (5), insert “or other repayable
funds” after “deposits”.

PART 5

AMENDMENT OF INSURANCE (MISCELLANEOUS PROVISIONS) AcT 1985

Item Provision
affected

Amendment

1. Section 1

Substitute the following definition for the definition of
“the Minister”:

 ‘the Minister’ means the Minister for Finance.”.

2. Sections 2 and 3

Repeal the sections.

3. Section 4

After “attorney” insert “‘or proxy’’, wherever occurring.

4. Section 6

Delete “, after consultation with the Minister for
Finance,”.

5. Section 7

Delete “‘given after consultation with the Minister for
Finance”.

6. Section 8

Substitute the following subsection for subsection (1):

“(1) The memorandum and articles of association
of the Company must be in a form, consistent with
this Act, that is approved by the Minister.”.

7. Section 9

13

In subsection (2), delete ¢, after consultation with the

Minister for Finance,”.

8. Section 10

(a) In subsection (1), delete ““after consultation with
the Minister for Finance”;

(b) in subsection (2), delete ““after consultation with
the Minister for Finance;

(c) in subsection (3), delete “after consultation with
the Minister for Finance”;
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(d) in subsection (4), delete ““, after consultation with
the Minister for Finance,”.

Section 14

(a) In subsection (1), delete “, with the consent of the
Minister for Finance,”;

(b) in subsection (3), insert ¢, or the Minister for
Enterprise, Trade and Employment,” after
“Minister’”;

(c) in subsection (4), delete “with the consent of the
Minister for Finance”;

(d) in subsection (6), insert , or the Minister for
Enterprise, Trade and Employment,” after
“Minister”” wherever occurring;

(e) in subsection (7), delete “‘for Finance™;
(f) in subsection (8), insert *“, or the Minister for

Enterprise, Trade and Employment,” after
“Minister”’.

10.

Section 15

(a) In subsection (1), delete “to him by the Minister
for Finance”;

(b) in subsection (2), delete ‘‘for Finance”.

11.

Section 17

Delete “, to such extent as may be sanctioned by the Mini-
ster for Finance,”.

PART 6

AMENDMENT OF INSURANCE AcT 1989

Item

Provision
affected

Amendment

Section 2

Insert the following definition after the definition of “the
Court”:

“‘EEA country’ means a country that is a member of
the European Economic Area;”.

Section 11

Substitute the following subsection for subsection (2):

“(2) The Bank has a right to disclose any such
return or document to the supervisory authority of
another EEA country so long as the disclosure is not
prohibited by law.”.

Section 18

Substitute the following subsection for subsection (3):

“(3) If the head office of an undertaking is located
in another EEA country, the Bank shall notify the
supervisory authority of that country before issuing a
direction under this section in respect of the
undertaking.”.
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4. | Section 20 Substitute the following section for section 20:

“Qualifications,
experience and
fitness of
directors,
managers and
authorised
agents of
insurers.

20.—(1) For the purposes of this section,
a person holds a management position with
an insurer if the person—

(a) is a director of the insurer, or

(b) holds a management position with
the insurer that is specified
by the Bank, or

(c) is the authorised agent of the
insurer in the State.

(2) The Bank may, by notice in writing,
require an insurer to submit such infor-
mation as the Bank requires concerning—

(a) the qualifications and experience
of persons who hold manage-
ment positions with the
insurer, and

(b) the fitness of those persons to hold
those positions.

(3) On being satisfied on reasonable
grounds that a person holding a manage-
ment position with an insurer—

(a) does not have the app-
ropriate  qualifications or
ade-
quate experience, or

(b) is not otherwise fit to hold the
position,

the Bank may direct that, while the person
continues to hold the position, the insurer
must take such of the measures specified in
subsection (4) as the Bank notifies in writ-
ing to the insurer.

(4) The following measures are specified
for the purposes of subsection (3):

(a) to refrain from taking on new busi-
ness, or new business of a
specified type or class;

(b) to limit its premium income to a
specified amount;

(¢) to refrain from making invest-
ments of a specified class or
description;

(d) to realise, within a specified per-
iod, investments of a speci-
fied class or description;

(e) to maintain in the State assets of a
value equal to the whole, or
a specified proportion of, the
amount of its liabilities in
respect of business carried on
in the State;
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Qualifications,
experience and
fitness of
persons
concerned in

applicants for
authorisations.

(f) to take such further measures as
may be specified in the
direction.

(5) The Bank may from time to time
vary or revoke a direction given under this
section.

(6) If an insurer has its head office in
another EEA country, the Bank shall notify
the supervisory authority of that country
before issuing a direction under this section
in respect of the insurer.

(7) On being satisfied on reasonable
grounds that an insurer has not complied,
or is not complying, with a direction under
this section, the Bank may suspend or
revoke the insurer’s authorisation in
respect of any class or part of a class of
business in accordance with the procedures
prescribed by section 58.

(8) An insurer—

(a) shall notify the Bank in writing of
every proposal to appoint a
person to a management
position with the insurer, and

(b) shall not make the appointment if
the Bank, within 30 days of
being notified of the pro-
posal, objects to the proposal
on the ground that the per-
son proposed to  be
appointed—

(i) does not have the appro-
priate  qualifications  or
adequate experience, or

(ii) is not otherwise fit to hold
the position.

(9) A direction or objection of the Bank
under this section is an appealable decision
for the purposes of Part VIIA of the Cen-
tral Bank Act 1942.

20A.—(1) For the purposes of this

section, ‘management position’, in relation
to an applicant for an authorisation,
means—

management of (a) a director, or

(b) a management position specified
by the Bank, or

(¢) an authorised agent.

(2) An applicant for an authorisation to
carry on a specified class or description of
insurance business shall provide the Bank
with such information as the Bank requires
concerning—

(a) the qualifications and experience
of persons who hold, or
whom the applicant proposes
to appoint, to management
positions with the applicant,
and

(b) the fitness of those persons to hold
those positions.
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(3) The Bank shall not grant an authoris-
ation if it appears to the Bank that a person
referred to in subsection (2)—

(a) does not have the appropriate
qualifications or adequate
experience to hold a manage-
ment position with the appli-
cant, or

(b) is not otherwise fit to hold such a
position.

Provisions 20B.—(1) If the head office of an insurer
supplementary or an applicant for an authorisation is not
tosections 20 |ocated within the State, sections 20 and
and 20A. 20A apply only to persons who perform
functions of the undertaking in the State.

(2) The Bank is not liable in respect of
any claim for damages arising directly or
indirectly from the application of any of the
provisions of section 20 or 20A.”.

Section 22

Substitute the following subsection for subsection (1E):

“(1E) The Bank may direct a company to stop
carrying on the business referred to in subsection (1),
by notice in writing either indefinitely or for such per-
iod as it may specify in the direction, in all or any of
the following circumstances:

(a) if the company contravenes subsection (1)(b)
or (10),

(b) if information that is, to the knowledge of the
company, false or misleading is
included in a notice of the company
given under subsection (1)(b) or (1C),

(c) if the Bank considers that, having regard to
the risks insured or proposed to be
insured by the company, the company
is under capitalised, or

(d) if the Bank considers that one or more of the
directors or the senior managers of the
company are not fit and proper, or are
not suitably qualified, to direct and
manage the company’s business, or

(e) if the Bank considers that the company has
not a sufficient number of fit and pro-
per or suitably qualified employees in
the State to carry on effectively the
company’s business, or

(f) if the Bank has information showing that the
company has engaged in unlawful
activities, either within or outside the
State.

(1EA) A direction given by the Bank to a company
under subsection (1E) does not absolve a company
from performing its obligations in respect of the busi-
ness of reinsurance carried on by it before that direc-
tion was given.”.

Section 31

Delete subsections (3), (5) and (7).

Section 58

(a) In subsection (3), substitute “all other EEA coun-
tries” for “‘any other Member State of the
European Communities’”;

(b) delete subsection (4).
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Section 50 (as
substituted by
item 5 of Part
9 of Schedule
1 to the
Central Bank
and Financial
Services
Authority of
Ireland Act
2003)

In subsection (4), insert “or 268" after “section 233”.

Section 77

Substitute the following subsection for subsection (2):

“(2) The Minister may give consent under subsec-
tion (1) only after consulting the Minister for
Enterprise, Trade and Employment, and after being
satisfied that the Bank’s proposed decision to approve
or refuse its approval—

(a) would be in the interests of proper and
orderly regulation of banking, and

(b) would be in the public interest, bearing in
mind the effect of the transaction on
the continued availability of financial
services, both generally and on a social
and geographical basis and on the
capacity of the State to manage the
State’s economy generally and in order
to comply with its obligations under the
law of the European Communities.”.

Section 101

Substitute the following subsection for subsection (1):

“(1) In approving rules of an existing exchange or for
a proposed exchange, the Bank may impose con-
ditions or requirements on the exchange.

(1A) The Bank may, at any time after approving
the rules of any such exchange—

(a) impose further conditions or requirements on
the exchange, or

(b) amend or revoke any condition or require-
ment imposed under this subsection or
subsection (1).

(1B) The powers conferred on the Bank by subsec-
tions (1) and (1A) are exercisable only for the pur-
poses of ensuring—

(a) the prudent regulation of the exchange con-
cerned, and

(b) the protection of consumers of financial ser-
vices, and

(c) the effective and efficient regulation of the
State’s financial system.

176



[2004.]

Central Bank and Financial Services [No. 21.]
Authority of Ireland Act 2004.

Item

Provision
affected

Amendment

(1C) The Bank may extend a condition or require-
ment imposed on an exchange under subsection (1)
or (1A) so that the condition or requirement also
applies to either or both of the following:

(a) all or any of the members of the exchange;

(b) any company established in connection with
a member’s membership of the
exchange.

(1D) The Bank may not impose a condition or
requirement under subsection (1) or (1A), or amend
or extend such a condition or requirement, unless it—

(a) has notified the exchange, and any member
or company affected by the condition
or requirement, or by the amendment
or extension, of its intention to impose
the condition or requirement, or make
the amendment or extension, and

(b) has given the exchange, and any such mem-
ber or company, the opportunity to
make representations to the Bank to
show why the condition or requirement
should not be imposed, or the amend-
ment or extension should not be made.

(1E) If securities created by the Minister could be
the subject of dealings on an exchange, the Bank shall
not impose a condition or requirement under subsec-
tion (1) or (1A) in relation to any such dealings with-
out having notified the Minister of its intention to
impose the condition or requirement.”.

Section 117

Substitute the following subsections for subsection

(OF
“(4) A person supervised by the Bank who—

(a) fails to provide information in accordance
with subsection (3)(a), or

(b) fails to comply with a direction under subsec-
tion (3)(b), or

(c) publishes, or issues a document that contains
a reference to, a code of practice so as
to suggest that the code has been issued
or approved by the Bank when this is
not the case,

commits an offence.

(4A) A person who is convicted of an offence
under subsection (4) is liable—

(a) on summary conviction, to a fine not
exceeding €2,000, or

(b) on conviction on indictment, to a fine not
exceeding €40,000.

(4B) A person who—
(a) having been convicted of an offence under

subsection (4)(a), continues to fail to
provide information, or
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(b) having been convicted of an offence under sub-
section (4)(b), continues to fail to comply
with the direction,

commits a further offence on each day, or part of a day,
on which the failure continues after that conviction.

(4C) A person who is convicted of an offence under
subsection (4B) is for each such offence liable—

(a) on summary conviction, to a fine not exceeding
€500, or

(b) on conviction on indictment, to a fine not
exceeding €5,000.”.

PART 8

AMENDMENT OF TRUSTEE SAVINGS BANKS AcT 1989

Item Provision Amendment
affected
1. |Section 24A In subsection (3)(e), substitute “trustee savings bank or
related body” for “licence holder”.
PART 9
AMENDMENT OF COMPANIES AcTt 1990
Item Provision Amendment
inserted
1. Section 253 In subsection (2A)(a), substitute “Central Bank” for
“Bank”.
PART 10
AMENDMENT OF StocK EXCHANGE AcTt 1995
Item Provision Amendment
inserted
1. [ Section 30 (as (a) In subsection (5), insert ““, a member of or officer
amended by of the Regulatory Authority” after “the
item 4 of Part Bank”;
19 of Schedule
1 to the (b) In subsection (6), insert *“, a member or officer of
Central Bank the Regulatory Authority” after “the
and Financial Bank™’;
Services
Authority of (¢) In the definition of ‘“‘committee of inspection” in
Ireland Act subsection (6B), insert ‘“‘or 268" after
2003) “‘section 2337.
2. Section 53 Substitute the following subsections for subsection (1):

“(1) This section applies to the following persons:

(a) the supervisory authority;
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(b) employees and officers of that authority;
(c) the members of any Board of that authority;
(d) the Regulatory Authority;

(e) members and officers of the Regulatory Authority
and employees of the Bank.

(1A) A person to whom this section applies is not liable
in damages for anything done or omitted to be done in
performing functions under this Act unless it is proved that
the act was done, or omitted to be done in bad faith.”.

Section 55 (as
amended by
item 7 of Part
19 of Schedule
1 to the
Central Bank
and Financial
Services
Authority of
Ireland Act
2003)

In subsection (1), insert ‘“and may, whenever appropriate,
revoke the appointments of those persons” after ‘‘this
Act”.

4. Section 65 Repeal the section.
S. Section 69 (a) In subsection (3), insert the following paragraph
after paragraph (a):
“(aa) a person authorised by the Chief
Executive of the Regulatory
Authority;”;
(b) Delete subsection (3)(d).
6. Second Schedule | Repeal the Schedule.
PART 11
AMENDMENT OF INVESTMENT INTERMEDIARIES AcT 1995
Item Provision Amendment
affected
1. Section 2 (a) In subsection (1), insert the following definition

after the definition of “‘director’”:
 “financial institution’ means—

(a) an insurance undertaking as
defined in Article 1(a) of
Directive No. 92/49/EEC,
or

(b) an assurance undertaking as
defined in Article 1(a) of
Directive No. 92/96/EEC,
or

(c) a UCITS as defined in Article
1(2) of Directive No.
85/611/EEC (as amended),
or
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(d) an investment firm as defined in
Article 1(2) of Directive
No. 93/22/EEC, or

(e) any other undertaking the activi-
ties of which are similar to
those of an undertaking
referred to in subparag-
raphs (a) to (d) or the prin-
cipal activity of which is to
acquire holdings of financial
assets,”’;

(b) In subsection (1), insert the following definition
after the definition of ““proposed investment
business firm””:

*“ ‘publication’ includes publication on an
Internet website;”;

(¢) In subsection (1), insert the following definition
after  the  definition of  “related
undertakings’”:

“ ‘relevant collective investment scheme
instrument’ means—

(a) units or shares in undertakings
for collective investments in
transferable securities
within the meaning of the
European Communities
(Undertakings for Collec-
tive Investment in Transfer-
able Securities) Regulations
2003 (S.I. No. 211 of 2003),
or

(b) units in a unit trust, or

(c) shares in an investment company,
or

(d) capital contributions to an invest-
ment limited partnership;”;

(d) In subsection (1), substitute the following defini-
tion for the definition of “product
producer”:

 ‘product producer’ means a firm, insti-
tution, collective undertaking, investment
company or insurance undertaking of a
kind referred to in section 26(1A);”.
2. Section 6 Substitute the following subsection for subsection (1):
“(1) The expenses incurred by the Minister in
administering this Act are payable out of money pro-
vided by the Oireachtas.”.
3. Section 22 (a) In subsection (5), insert ¢, or a member or officer

of the Regulatory Authority” after “the
Bank”;

(b) In subsection (6), insert ““, or a member or officer
of the Regulatory Authority” after ‘“‘the
Bank™’;

(c) In the definition of “‘committee of inspection” in
subsection (6B), insert ‘“or 268" after
“section 233”";

(d) In subsection (6B), substitute the following
definition for the definition of “‘responsible
authority”:

‘“ ‘responsible authority’ means—
(a) the Governor of the Bank, or
(b) the Chief Executive of the Regu-
latory Authority, or
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(c) any person to whom the Gov-
ernor of the Bank or the
Chief Executive of that
Authority has delegated
responsibility for appoint-
ing persons under this
section.”.

Section 26

Substitute the following subsections for subsection (1):

“(1) An investment product intermediary is a
restricted activity investment product intermediary
for the purposes of this Act if—

(a) the only investment business service that the
intermediary provides, or in relation to
which the intermediary provides invest-
ment advice, is one or more of—

(i) receiving and transmitting orders for
relevant collective investment scheme
instruments, shares in a company that
is listed on a stock exchange, bonds
that are listed on a stock exchange,
prize bonds, tracker bonds, insurance
policies, or personal retirement sav-
ings accounts within the meaning of
the Pensions Act 1990, or

(if) acting as a deposit agent or as a
deposit broker,

and

(b) in the course of performing an activity of the
kind specified in paragraph (a), the
intermediary transmits orders only to
an entity, or an entity of a class, speci-
fied in subsection (1A), and

(c) the intermediary does not hold clients’ funds
or securities in such a way as, in deal-
ings with clients, to become indebted to
those clients.

(1A) The following entities and classes of entities
are specified for the purposes of subsection (1)(b):

(a) investment firms authorised in accordance
with Directive 93/22/EEC of 10 May
1993 by a competent authority of
another Member State of the European
Communities;

(b) authorised investment business firms (other
than restricted activity investment
product intermediaries or certified
persons);

(c) member firms within the meaning of the
Stock Exchange Act 1995;

(d) credit institutions authorised in accordance
with Directives 77/780/EEC of 12
December 1977 and 89/646/EEC of 15
December 1989;

(e) in relation to investment business firms and
credit institutions authorised to carry
on business in a state other than a
Member State, such branches of those
firms or institutions as the supervisory
authority approves from time to time;

(f) collective investment undertakings authorised
under the law of a Member State of the
European Communities to market units
in collective investments to the public,
and to the managers of such
undertakings;
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(g) investment companies with fixed -capital as
defined in Article 15(4) of Council Directive
77/91/EEC of 13 December 1976 the securi-
ties of which are listed or dealt in on a regu-
lated market in a Member State;

(h) insurance undertakings;

(i) the Prize Bond Company Limited, or any suc-
cessor to it as operator of the Prize Bond
scheme.

(1B) An intermediary does not cease to be a
restricted activity investment product intermediary
for the purposes of this Act only because the
intermediary—

(a) accepts non-negotiable cheques or similar
instruments made out to a body
referred to in subsection (1A) in con-
nection with receiving and transmitting
orders, or

(b) when acting as a deposit agent, accepts cash
from a client for the client’s account
with a credit institution, or

(c) when providing services other than invest-
ment business services or investment
advice, holds cash on behalf of clients,
or

(d) accepts cash from a client in circumstances to
which section 25G applies when acting
as an insurance intermediary, or

(e) accepts cash from a client in circumstances to
which section 25E applies when acting
as a tied insurance agent.

(1C) Nothing in this section affects the obligation
of a restricted activity investment product intermedi-
ary to comply with regulations in force under section
43D of the Insurance Act 1989 in so far as they relate
to the matters referred to in section 43E(1)(a)(iii) and
(iv) of that Act.”.

Section 28

Substitute the following section for section 28:

“Obligations
on product
producers.

28.—(1) A product producer may not—

(a) appoint an investment product
intermediary to act on its
behalf—

(i) in receiving or transmitting
orders for collective invest-
ment scheme instruments,
or

(ii) in receiving or transmitting
orders for company shares
or bonds, that are listed on
a stock exchange, or

(iii) in receiving or transmitting
orders for prize bonds, or

(iv) in receiving or transmitting
orders for tracker bonds, or

(v) in receiving or transmitting
orders for insurance poli-
cies, or

(vi) in receiving or transmitting
orders for personal retire-
ment savings accounts, or
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(vii) when acting as a deposit
agent or as a deposit
broker,

or

(b) pay commission to an investment
product intermediary, or

(c) accept any orders transmitted, or
any insurance placed, by an
investment product inter-
mediary on behalf of a client,

unless to the best of the producer’s know-
ledge, after having made reasonable enquir-
ies, the investment product intermediary is
appropriately qualified.

(2) An investment product intermediary
is appropriately qualified for the purpose of
subsection (1) only if the intermediary—

(a) is a certified person, or

(b) is of good character and is in com-
pliance with this Act and,
where the product producer
is an insurance undertaking,
is also in compliance with the
Insurance Acts.

(3) For the purposes of subsection (2), a
product producer is entitled to assume that
an investment product intermediary is in
compliance with this Act and with the
Insurance Acts if the intermediary is
authorised—

(a) by the supervisory authority under
section 10 or 13 to operate as
an investment business firm,
or

(b) by a competent authority in
another Member State to
undertake activities similar
to those undertaken by such
a firm.

(4) Subsection (5) applies to and in
respect of—

(a) product producers who appoint
investment product inter-
mediaries to act on their
behalf for any purpose speci-
fied in subsection (1), and

(b) investment product intermediaries
who are so appointed.

(5) On being requested to do so by
notice in writing given by the supervisory
authority, a product producer who has
appointed an investment product inter-
mediary shall, for so long as is specified in
the notice, monitor the activities of the
intermediary in order to be satisfied that
the intermediary complies with the require-
ments imposed by or under this Act on
investment product intermediaries. If
requested to do so by that notice or by a
further notice in writing given by the super-
visory authority, the product producer shall
also provide that authority with evidence in
writing that that producer has not contra-
vened subsection (7). The supervisory auth-
ority may provide a product producer with
such information as appears to the super-
visory authority necessary to enable the
producer to comply with this subsection.
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(6) A person who, for the purpose of
obtaining an appointment of the kind
referred to in section 27, gives information
that the person knows or ought reasonably
to know is false or misleading commits an
offence.

(7) A product producer shall not—

(a) accept an order transmitted by an
investment business firm on
behalf of a client of the firm,
or

(b) accept money belonging to such a
client, or

(¢) pay commission to the firm,

unless the firm is an investment business
firm—

(d) that, to the best of the product
producer’s knowledge and
belief, complies with this Act
and, if the firm is an
insurance intermediary, also
complies with the Insurance
Acts, and

(e) that is authorised under section 10
or is deemed to be author-
ised under section 26 or 63,
and

(f) to which the product producer has
given an appointment in
writing in accordance with
Part IV that has not been
terminated.

(8) A product producer who contravenes
subsection (7) commits an offence.

(9) In this section—

‘commission’ includes fee and any other
form of remuneration.

(10) This section applies to and in
respect of investment product intermediar-
ies appointed before or after the com-
mencement of item 5 of Part 11 of Schedule
3 to the Central Bank and Financial Services
Authority of Ireland Act 2004.”.

Section 52

Substitute the following subsection for subsection (6):
“(6) If—

(a) an authorised investment business firm main-
tains an account with a credit insti-
tution or a financial institution, and

(b) the account contains money, or relates to
investment instruments or documents
of title, entrusted to or received by the
firm for or on account of a client,

the firm commits an offence if it fails to designate the
account as a ‘section 52 account’ in all of its financial
records. This subsection does not apply to an author-
ised investment business firm that is a certified
person.”.
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Section 53

Substitute the following subsections for subsection (1):

“(1) This section applies to the following persons:
(a) the supervisory authority;
(b) employees and officers of that authority;
(c) the members of any Board of that authority;
(d) the Regulatory Authority;

(e) members and officers of the Regulatory
Authority and employees of the Bank.

(1A) A person to whom this section applies is not
liable in damages for anything done or omitted to be
done in performing functions under this Act unless it
is proved that the act was done, or omitted to be done
in bad faith.”.

Section 58

Substitute the following subsections for subsection (1):

“(1) If the Bank grants approval under section 56,
or consents to a proposed amendment to a memor-
andum or article of association or rules, it may, in the
interests of the proper and orderly regulation and
supervision of approved professional bodies or certi-
fied persons, also do all or any of the following:

(a) make its approval or consent subject to such
conditions or requirements as it con-
siders fit;

(b) impose conditions or requirements that
relate to the affairs or operation of an
associated undertaking or related
undertaking;

(c) amend or revoke conditions or requirements
imposed under this subsection;

(d) at any time after approving a professional
body impose conditions or require-
ments on the body, including—

(i) a requirement that the body amend
any memorandum of association or
articles of association of the body,
and

(ii) if the body has rules relating to the
provision of investment business ser-
vices or investment advice by certified
persons, or the regulation and super-
vision of certified persons — a
requirement that the body amend or
revoke those rules.

(1A) The Minister may, from time to time in the
interests of the proper and orderly regulation and
supervision of approved professional bodies or certi-
fied persons, issue guidelines to the Bank with respect
to the imposition by the Bank of conditions and
requirements under subsection (1). However, the
Minister is required to obtain the consent of the Mini-
ster for Justice, Equality and Law Reform before issu-
ing any such guidelines that relate to an approved
body of lawyers.
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(1B) As soon as practicable after issuing guidelines
under subsection (1A), the Minister shall arrange for
notice of their issue to be published in Iris Oifigitiil.
Failure to comply with this subsection does not of
itself affect the validity of the guidelines concerned.

(1C) When imposing a condition or requirement
under subsection (1), or amending such a condition or
requirement, the Bank shall comply with any guide-
lines issued to it under subsection (1A).”.

Section 64

(a) In subsection (1), insert ‘“and may, whenever
appropriate, revoke the appointments of
those persons” after “this Act”;

(b) substitute the following subsection for subsection
(4):

“(4) In this section, ‘responsible auth-
ority’ means—

(a) the Governor of the Bank, or

(b) the Chief Executive of the Regu-
latory Authority, or

(c) any person to whom the Gov-
ernor of the Bank or the
Chief Executive of that
Authority has delegated
responsibility for appoint-
ing persons under this
section.”.

10.

Section 71

Substitute the following subsection for subsection (4):

“(4) The Minister may lay before each House of
the Oireachtas a report forwarded under subsection
(2) if the Minister thinks it proper to do so having
regard to the public interest and the rights of any per-
son referred to in the report.”.

11.

Section 74

Repeal the section.

12.

Section 78

In subsection (3), substitute the following paragraph for
paragraph (c):

“(c¢) a person authorised by the Chief Executive of the
Regulatory Authority;”.

13.

Section 79

Substitute the following subsection for subsection (1):

“(1) A person who is found guilty of an offence
under section 9, 10(16), 16(14), 19(1)(b), 21(9), 23(1),
23(15), 28(6) and (9), 30, 34(1), 34(3), 35(4), 36(6),
46(2), 52(3), 52(5), 52(6), 52(9), 54(6), 56(9), 61(14),
75(3), 78(2), 79(4), 79(7), 79(8) of, or paragraph 8(3)
of the First Schedule to this Act is liable—

(a) on summary conviction to a fine not
exceeding €1,250 or, in the case of a
natural person, to imprisonment for a
term not exceeding 12 months, or both,
or

(b) on conviction on indictment, to a fine not
exceeding €1,250,000 or, in the case of
a natural person, to imprisonment for a
term not exceeding 10 years, or both.”.

14.

Second Schedule

Repeal the Schedule.
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1. Section 2 (a) In subsection (1), insert the following definition

after the definition of “borrower”:

 ‘business’ includes trade and
profession;”’;

(b) in subsection (1), substitute the following defini-
tion for the definition of “consumer’:

““ ‘consumer’ means—

(a) a natural person acting outside the
person’s business, or

(b) any person, or person of a class,
declared to be a consumer in an
order made under subsection (9);’;

(ba) in subsection (1), to substitute the following
definition for the definition of “‘housing loan:

*“ ‘housing loan” means—

(a) an agreement for the provision of
credit to a person on the
security of a mortgage of a
freehold or leasehold estate
or interest in land—

(i) for the purpose of enabling
the person to have a
house constructed on the
land as the principal resi-
dence of that person or
that person’s dependants,
or

(ii) for the purpose of enabling
the person to improve a
house that is already used
as the principal residence
of that person or that
person’s dependants, or

(iii) for the purpose of enabling
the person to buy a house
that is already constructed
on the land for use as the
principal residence of that
person or that person’s
dependants,

or

(b) an agreement for refinancing cre-
dit provided to a person for
a purpose specified in para-
graph (a)(i), (ii) or (iii), or

(¢) an agreement for the provision of
credit to a person on the
security of a mortgage of a
freehold or leasehold estate
or interest in land on which
a house is constructed
where the house is to be
used, or to continue to be
used, as the principal resi-
dence of the person or the
person’s dependants, or
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(d) an agreement for the provision of
credit to a person on the
security of a mortgage of a
freehold or leasehold estate
or interest in land on which
a house is, or is to be, con-
structed where the person
to whom the credit is pro-
vided is a consumer;”’;

(c) in subsection (1), substitute the following defini-
tion for the definition of ‘“mortgage
intermediary’”:

“ ‘mortgage intermediary’ means a person
(other than a mortgage lender or credit
institution) who, in return for commission
or some other form of consideration—

(a) arranges, or offers to arrange, for
a mortgage lender to pro-
vide a consumer with a
housing loan, or

(b) introduces a consumer to an
intermediary who arranges,
or offers to arrange, for a
mortgage lender to provide
the consumer with such a
loan;”;

(d) in subsection (1), substitute the following defini-
tion for the definition of “‘mortgage lender’”:

“ ‘mortgage lender’ means a person who
carries on a business that consists of or
includes making housing loans;”;

(e) insert the following subsection after subsection

“(9) The Minister for Finance may, by order noti-
fied in Iris Oifigiuil, declare any specified person, or
any person of a specified class of persons, to be a con-
sumer for the purposes of the definition of ‘consumer’
in subsection (1).”.

Section 12

Substitute the following subsections for subsections (1)
and (2):

“(1) A person commits a summary offence under this
Act if the person—

(a) in Part 1A, contravenes section 7(2) or (3), 8(2),
8D or 8F, or

(b) in Part IB, contravenes section 8K(2) or (3),
8L(2) or 8P, or

(¢) in Part II, contravenes section 26 or 27, or regu-
lations under section 28, or

(d) in Part III, contravenes section 39, or

(e) in Part IV, contravenes section 43(2), or

(f) in Part VI, contravenes section 61, 64 (1) or 69, or
(g) in Part VII, contravenes section 87 or 91, or

(h) in Part VIII, contravenes section 93(6) or (9), 94,
95, 98(4) or (5), 99, 105(3) or (4), 106(2) or
(3), or

(i) in Part IX, contravenes section 116(1) or (2), 117,
122(3), 123, 124, 128, 129(2), 130, 131(4) or
(5), 132, 133(1) or (2), 134 or 135(3), or
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137, or

or 148.

than a summary offence) if the person—

(b) in Part V, contravenes section 54, or

or section 149A(6) or (7).”.

(j) in Part X, contravenes section 138, 139, 142 or
143(2), or regulations made under section

(k) in Part XI, contravenes section 144(1) or (3), 145

(2) A person commits an offence under this Act (other

(a) in Part IV, contravenes section 45, 46 or 49, or

(¢) in Part VIII, contravenes section 96, 97, 98(1) or
(2), 100, 101, 102, 103(2), 107, 110 or 111, or

(d) in Part IX, contravenes section 118 or 127, or
(e) in Part X, contravenes section 140, or
(f) in Part XI, contravenes section 146, or

(g) in Part XII, contravenes section 149(1), (12A) or
(12C), section 149A(2), (14) or (16) or a
direction given under section 149(5) or (6)

3. Section 116

():

9):

dition specified in

(D(d);

able by imprisonment;

or

or

(a) Substitute the following subsection for subsection

“(7) Except as provided by subsection (7A),
an authorisation remains in force for 12 months
from the date specified in the authorisation.

(7A) In the case of a particular applicant,
or an applicant of a particular class designated
by the Bank for the purposes of this subsection,
the Bank may, if it so chooses, grant an author-
isation for a period longer than 12 months, sub-
ject to such conditions or requirements as the
Bank specifies. If the Bank grants an authoris-
ation for a period longer than 12 months, the
authorisation remains in force for that period
from the date specified in the authorisation.”.

(b) Substitute the following subsection for subsection

“(9) The Bank may refuse to grant an auth-
orisation on any of the following grounds:

(a) the applicant does not satisfy the con-

(b) the applicant, or any business with
which the applicant is or has been
associated, has, during the previous
S years, been convicted of an
offence that, if committed by a
natural person, would be punish-

(c) the applicant is the holder of—

(i) a bookmaker’s licence
under the Betting Act 1931, or

(ii) a licence for the sale of intoxicat-
ing liquor granted under the
Licensing Acts 1833 to 1994, or

(iii) a gaming licence issued under the
Gaming and Lotteries Act 1956,

(iv) a pawnbroker’s licence granted
under the Pawnbrokers Act 1964,

(v) a moneylender’s licence;
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(d) the applicant has failed to provide a
current Revenue tax clearance cer-
tificate in respect of himself or his
business;

(e) the applicant is not, in the opinion of
the Bank, a fit and proper person
to carry on business as a mortgage
intermediary.”’;

(c) Substitute the following subsection for subsection
(11):

“(11) The Bank may suspend or revoke an
authorisation on any of the following grounds:

(a) the holder no longer satisfies the con-
dition specified in subsection

(1))

(b) the holder, or any business entity with
which the holder is associated, is
convicted of an offence that, if
committed by a natural person,
would be punishable by
imprisonment;

(c¢) the holder has become the holder of—

(i) a bookmaker’s licence issued
under the Betting Act 1931, or

(ii) a licence for the sale of intoxicat-
ing liquor granted under the
Licensing Acts 1833 to 1994, or

(iii) a gaming licence issued under the
Gaming and Lotteries Act 1956,
or

(iv) a pawnbroker’s licence granted
under the Pawnbrokers Act 1964,
or

(v) a moneylender’s licence;

(d) the holder is failing, or has failed, to
provide a current Revenue tax
clearance certificate in respect of
the holder or the holder’s business;

(e) the holder is failing, or has failed to
comply, with a condition or
requirement imposed on the holder
under subsection (7);

(f) the applicant is contravening or has
contravened a regulation in force
under subsection (10);

(g) the holder is no longer, in the opinion
of the Bank, a fit and proper person
to carry on the business of a mort-
gage intermediary;

(h) the Bank would, if the holder were an
applicant for an authorisation, be
entitled to refuse to grant an auth-
orisation to the applicant on a
ground specified in subsection

©)..
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4. Section 149 (as | Insert the following subsections after subsection (12):

substituted by
item 42 of
Part 21 of
Schedule 1 of
the Central
Bank and
Financial
Services
Authority of
Ireland Act
2003)

“(12A) A credit institution shall not impose a charge
for providing a service to a customer or group of cus-
tomers if—

(a) the charge has not been previously notified to
the Bank or to the Director, or

(b) the charge exceeds the charge notified for the
service in accordance with subsection (1),
or

(c) the charge does not comply with a direction
issued by the Bank under this section.

(12B) The Bank may, by notice given in writing,
require a specified credit institution, or credit insti-
tutions of a specified class, to publish in such publi-
cations, and within such timeframes, as are specified in
the notice details of the amounts of charges notified to
the Bank under this section.

(12C) A credit institution to which a notice has been
given under subsection (12B) shall comply with the
notice within the timeframe specified in the notice.”.

Section 149A (as
substituted by
item 43 of
Part 21 of
Schedule 1 of
the Central
Bank and
Financial
Services
Authority of
Ireland Act
2003)

(a) Substitute ‘“‘regulated business” for “bureau de
change business”, wherever occurring;

(b) Substitute the following subsections for subsec-
tion (14):

“(14) A holder of an authorisation shall not
impose a charge for providing a service to a
customer or group of customers if—

(a) the charge has not been previously
notified to the Bank or to the
Director, or

(b) the charge exceeds the charge notified
for the service in accordance with
subsection (2), or

(c¢) the charge does not comply with a
direction issued by the Bank under
this section.

(15) The Bank may, by notice given in writ-
ing, require a specified holder of an authoris-
ation, or holders of a specified class of author-
isation, to publish in such publications, and
within such timeframes, as are specified in the
notice details of the amounts of charges noti-
fied to the Bank under this section.

(16) A holder of an authorisation to whom
a notice has been given under subsection (15)
shall comply with the notice within the time-
frame specified in the notice.

(17) In this section—

‘bureau de change business’ has the same
meaning as in section 28 of the Central Bank
Act 1997 (as substituted by section 27 of the
Central Bank and Financial Services Authority
of Ireland Act 2004);

‘service’ means any service provided by the
holder of an authorisation to a customer in
relation to a bureau de change business or
money transmission business carried on by that
holder;

‘money transmission business’ has the same
meaning as in section 28 of the Central Bank
Act 1997 (as substituted by section 27 of the
Central Bank and Financial Services Authority
of Ireland Act 2004).”.
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[2004.]

Authority of Ireland Act 2004.
PART 13

AMENDMENT OF NETTING OF FINANCIAL CONTRACTS AcT 1995

Item Provision Amendment
inserted
1. Section 1 In the definition of ‘“‘financial contracts”, substitute the
following paragraph for paragraph (g):
“(g) contracts designated by regulations made under
section 3.”.
PART 14
AMENDMENT OF CREDIT UNION AcT 1997
Item Provision Amendment
affected
or inserted
1. Sections 37A, Insert the following sections after section 37:

37B, 37C, 37D,
37E and 37F

“Member to

37A.—(1) On approving a loan in

receive written  gccordance with section 36 or 37, a credit

notice of loan
approval.

Credit
agreement in
respect of
loans
exceeding
€200.

union shall, in writing, notify the member
who applied for the loan of the approval
and of any time limit within which the
approval will expire.

(2) A notice under subsection (1) may be
in a form that, when endorsed by the mem-
ber on accepting a loan offered by the cre-
dit union, constitutes a credit agreement for
the purposes of sections 37B and 37C.

37B.—(1) If the amount of a loan
approved by a credit union exceeds €200,
the credit union shall ensure that—

(a) a credit agreement is entered into
in writing and signed by the
member concerned and by or
on behalf of all other parties
to the agreement, and

(b) a copy of the agreement—

(i) is handed personally to the
member immediately after
the agreement is entered
into, or

(ii) is delivered or sent to the
member within 10 days
after the agreement is
entered into, and

(c) any contract of guarantee relating
to the loan is in writing and
signed by the guarantor and
by or on behalf of all other
parties to the agreement, and

a copy
of the guarantee and the
agreement—

(i) is handed personally to

the guarantor immediately
after the contract is entered
into, or
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Item

Provision
affected
or inserted

Amendment

(ii) is delivered or sent to the
guarantor within 10 days
after the contract is entered
into.

(2) For the purposes of this section, a
contract of guarantee—

(a) includes the indemnity referred to
in section 35(1), and

(b) may form part of the relevant
agreement or may be in a
separate document.

(3) A credit union that makes a loan
without having complied with subsection
(1) commits an offence.

(4) If a credit union is found guilty of an
offence against subsection (3), the following
provisions apply:

(a) the credit union is taken to have
waived all interest agreed to
be paid by the member in
respect of the loan;

(b) the member, or the member’s per-
sonal  representative, is
entitled to recover as a debt,
by proceedings brought in a
court of competent juris-
diction, any interest paid in
respect of the loan.

Contents of 37C.—(1) When entering into a credit
credit agreement with a member, a credit union
agreements. shall ensure that it contains a statement set-

ting out the following particulars:

(a) the name and address of each
party to the agreement;

(b) the amount of the loan provided
under the agreement and the
total amount payable in
respect of the loan;

(c) details of the security (if any) given
in respect of the loan;

(d) the date or dates on which the loan
is to be provided (unless
unascertainable at the time
of the agreement);

(e) the number of repayment instal-
ments under the agreement
and amount of each of those
instalments;

(f) the date, or the method of
determining the date, on
which each repayment instal-
ment is payable;

(g) the rate of interest charged in
respect of the loan and the
relevant APR;

(h) the circumstances in which that
APR may be amended;

(i) any charges that, although not
included in the calculation of
the APR, must be paid by
the member in specified cir-
cumstances;
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Provision
affected
or inserted

Amendment

Notice of
important
information to
be included in
credit
agreements.

(j) the date on which the loan expires;

(k) the manner in which the member
can terminate the agreement
before the final repayment
instalment is payable and the
cost to the member of termi-
nating the agreement;

(/) any cost or penalty that the mem-
ber may incur for failing to
comply with the agreement.

(2) The credit union shall also ensure
that the agreement specifies a cooling-off
period under which the member—

(a) has a right to withdraw from the
agreement without penalty if
the member gives to the cre-
dit union a written notice to
that effect within 10 days
after the date of receiving a
copy of the agreement, or

(b) may indicate that the member
does not wish to exercise the
right.

(3) The indication referred to in subsec-
tion (2)(b) must be in the form of a state-
ment signed by the member. The member’s
signature must be separate from, and
additional to, the member’s signature to the
agreement.

(4) A credit union that fails to comply
with subsection (1) or (2) commits an
offence.

37D.—(1) A credit union shall not enter

into a credit agreement with a member,
unless the agreement and the notice
referred to in section 37A(1) display prom-
inently on their respective front pages, in a
form approved by the Bank, the following
information:

(a) the amount of the loan;

(b) the period of the agreement;

(c) the number of repayment instal-
ments;

(d) the total amount repayable to the
credit union;

(e) the cost of the loan to the member;
(f) the APR in respect of the loan;
(g) particulars of the cooling-off period.

(2) A credit union that contravenes sub-
section (1) commits an offence.
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Provision
affected
or inserted

Amendment

Definition and
calculation of
‘APR’ for the
purposes of
sections 37C
and 37D.

37E.—(1) For the purposes of sections
37C and 37D—

‘APR’, in relation to a credit agreement
entered into between a credit union and a
member, means the annual percentage rate
of charge.

(2) The APR specified in a credit agree-
ment must be that rate, on an annual basis
that equalises the present value of all com-
mitments (loans, repayments and charges),
future or existing, agreed by the credit
union and the member concerned, calcu-
lated in accordance with the mathematical
formula set out in Annex II to the Euro-
pean Communities (Consumer Credit)
Regulations 2000 (S.I. No. 294 of 2000) as
in force from time to time.

Regulations for ~ 37F.—The Minister may make regu-
the purposes of [ations under section 182 as to the form and

sections 37A-
37D.

content of credit agreements and, for that
purpose, may amend or modify sections
37A, 37B, 37C or 37D.”.

Section 114 (as
amended by
item 77 of
Part 24 of the
Central Bank
and Financial
Services
Authority of
Ireland Act
2003)

(a) In subsection (1)(a), substitute “the Minister for

Enterprise, Trade and Employment” for
“the Minister”;

(b) in subsection (1)(b), substitute “that Minister”

for “the Minister”.
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inserted

Amendment

Section 125

Insert the following subsection after subsection (8):

“(9) Nothing in this Part or in a credit union’s rules
prevents the Financial Services Ombudsman from
investigating and adjudicating a complaint made
against a credit union under Part VIIB of the Central
Bank Act 1942 about the provision of, or the failure to
provide, a financial service, so long as the complaint—

(a) falls within the jurisdiction of that Ombuds-
man under that Part, and

(b) does not relate to a matter that involves only
the governance of the credit union.”.

Section 126

Insert the following subsections after subsection (5):

“(6) The Financial Services Ombudsman may, if
satisfied that the circumstances make it appropriate to
do so, deal with a dispute that would, but for subsec-
tion (3), be a complaint in respect of which that
Ombudsman would have jurisdiction under Part VIIB
of the Central Bank Act 1942.

(7) If the Financial Services Ombudsman elects to
deal with a dispute as provided by subsection (6), sub-
section (3) ceases to apply to the dispute.”.

Section 127

Delete the section.

PART 15

AMENDMENT OF INVESTOR COMPENSATION AcCT 1998

Item

Provision
affected or
inserted

Amendment

Section 2

(a) In subsection (1), insert the following definition
after the definition of “Act of 1995
¢ ‘administration’, in relation to a collec-
tive investment scheme, includes (but is
not limited to)—

(a) performing a valuation service,
and

(b) performing a fund accounting
service, and

(c) acting as a transfer agent, and
(d) acting as a registration agent;”;

(b) in subsection (1), substitute the following defini-
tion for the definition of ‘“‘administrator’’:

¢ ‘administrator’, in relation to an invest-

ment firm, means an administrator of the

firm appointed under section 33 or 33A;”;
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Item Provision Amendment
affected or
inserted
(¢) in subsection (1), insert the following definition
after the definition of “‘close relative’”:
“ ‘Companies Acts’ means the Companies
Act 1963 as amended from time to time,
and includes all Acts that are to be con-
strued together with that Act as one Act;”;
(d) in subsection (1), insert the following definition
after the definition of “Minister”:
“ ‘operator’, in relation to an investor
compensation scheme approved under
section 25, means the person responsible
for operating the scheme;”;
(e) substitute the following subsection for subsection
5):

“(5) Despite subsection (1), a firm is
not an authorised investment business
firm, or authorised as such, for the pur-
poses of this Act if—

(a) the firm is not an investment firm
within the meaning of the
Investor Compensation
Directive, and
(b) the only activity that the firm is
authorised to carry on
under the Investment Inter-
mediaries Act 1995 is either
administering collective
investment  schemes or
undertaking custodial
responsibilities  involving
the safekeeping and admin-
istration  of  investment
instruments of or relating to
such schemes.”.
2. Section 9 In subsection (4)(c), substitute the following subparagraph
for subparagraph (iii):
“(iii) an authorised officer appointed under section
17A of the Central Bank Act 1971, or”.
3. Section 19 In subsection (3), insert “the operator of” after “by”.
4. Section 20 Insert the following subsections after subsection (2):

“(3) The Company is responsible only for the
expenses of an administrator that are properly
incurred in the course of performing the adminis-
trator’s functions under this Act.

(4) The Company is not responsible for expenses
that an administrator of an investment firm incurs in
respect of functions that the administrator performs
contemporaneously with functions that the adminis-
trator performs as liquidator of the firm. It makes no
difference that the functions performed as liquidator
also relate to the performance of functions as admin-
istrator of the firm.”.

5. | Section 21 In subsection (3)(b), substitute “Investor Compensation
Directive” for “Investment Services Directive”.
6. Section 25 In subsection (6), substitute the following paragraph for

paragraph (c):

“(c) as to the probity and competence of each of the
directors and other persons concerned in the
management of the proposed scheme,”.
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Section 27

In subsection (3)(a), insert ‘“‘the operator of” after ‘“the
Company or to”.

Section 32

(a) In subsection (1), substitute “‘the operator of” for
““the person responsible for administering’’;

(b) in subsection (1)(b), substitute the following para-
graph for paragraph (b):

“(b) a court has made a ruling (other than
a decision under the Companies
Acts appointing an examiner or
provisional liquidator),”;

(c) substitute the following subsection for subsection

@)

“(2) If the supervisory authority is
satisfied that an investor was, for good
reason, unable to make an application for
a payment under section 34 within the per-
iod stipulated by the Company, or by the
operator of the compensation scheme, the
supervisory authority shall direct the
Company or operator to treat the appli-
cation as if it were made within the stipu-
lated period.”.

Section 33

(a) Insert the following subsection after subsection

“(1A) The supervisory authority may
appoint an administrator under subsection
(1) only with the agreement of the
Company.”.

(b) Substitute the following subsections for subsec-
tion (3):

“(3) The administrator shall deliver to
the Company, or, where appropriate, to
the operator of the compensation scheme
concerned—

(a) a statement, or

(b) if an interim statement is deliv-
ered under subsection (3B),
a final statement,

specifying the names of eligible investors
and the net loss (if any) and the compens-
atable loss (if any) of each of those
investors.

(3A) As a prelude to complying with
subsection (3), the administrator may, if
the Company or the operator of the rel-
evant compensation scheme so agrees,
deliver an interim statement specifying
names of eligible investors and the esti-
mated net losses (if any) and the estimated
compensatable loss (if any) of each of
those investors.

(3B) On, or as soon as practicable after,
delivering a statement in accordance with
subsection (3) or (3A), the administrator
shall deliver a copy of the statement to the
supervisory authority.”.
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Provision
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inserted

Amendment

10.

Section 33A

Insert the following section after section 33:

“Appointment  33A —If the Court has appointed a liqui-
of liquidator or dator or the official assignee in respect of
official an investment firm, it may also appoint the
assignee as liquidator or official assignee as adminis-
administrator. .
trator of the firm, but only as a result of a
proposal made by the supervisory authority
with the agreement of the Company.”.

11.

Section 34

(a) In subsection (2), substitute “‘the operator of the
compensation scheme” for ‘“‘that compen-
sation scheme”’;

(b) substitute the following subsection for subsection

@):

“(3) If the administrator has delivered
an interim statement in accordance with
section 33(3A), the Company or operator
of the compensation scheme concerned
may make provisional compensation pay-
ments under this section on the basis of
that statement. If, in relation to an eligible
investor, the amount of compensation paid
on the basis of that statement is less than
that specified in the final statement deliv-
ered in accordance with section 33(3), the
Company or operator of the compensation
scheme concerned shall make a further
compensation payment to the investor in
respect of the outstanding balance.””;

(c) in subsection (4), substitute “the operator of the
compensation scheme” for ‘“the relevant
compensation scheme””;

(d) in subsection (5), substitute “the operator of a
compensation scheme approved” for “a
compensation scheme approved of”’;

(e) insert the following subsection after subsection

“(8) The Company or the operator of
the compensation scheme concerned may
appeal to the Court against a statement of
compensatable loss delivered in accord-
ance with section 33(3) or 33(3A) on the
ground that the loss has not been properly
calculated in accordance with section 30.
However, the right conferred by this sub-
section may be exercised only after consul-
tation with the supervisory authority.”.

12.

Section 35

(a) In subsection (1), substitute “the operator of a
compensation scheme approved” for “a
compensation scheme approved of”’;

(b) In subsection (1), substitute ‘“the Company or
operator” for ‘“‘the Company or compen-
sation scheme”’;

(¢) In subsection (2)(a), substitute *“‘the operator of a
compensation scheme approved” for ‘“a
compensation scheme approved of”’;
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(d) in subsection (5), substitute “the operator of an
investor compensation scheme approved”
for “‘an investor compensation scheme
approved of”’;

(e) in subsection (5), substitute “the Company or
operator” for ‘“‘the company or compen-
sation scheme””;

(f) insert the following subsection after subsection
o)

“(5A) Tf—

(a) an eligible investor proves a claim
in the liquidation pro-
ceedings referred to in sub-
section (5), and

(b) the amount proved exceeds the
amount of compensation
paid by the Company, or by
the operator of a compen-
sation scheme approved
under section 25,

the claim of the investor and the subro-
gated claim of the Company, or operator
of the compensation scheme, for the
amount of the excess rank equally in those
proceedings and are to be paid pro-
portionately. If the assets are insufficient
to meet those claims, they are to abate in
equal proportions.”.

(g) in subsection (6), substitute “the operator of an
investor compensation scheme approved”
for ‘an investor compensation scheme
approved of”’;

(h) in subsection (6), substitute ‘“the Company or
operator” for ‘“‘the company or compen-
sation scheme””;

(i) insert the following subsection after subsection

“(6A) Tf—

(a) an eligible investor proves a claim
under a bond or policy of
professional indemnity
insurance referred to in sub-
section (6), and

(b) the amount proved exceeds the
amount of compensation
paid by the Company, or by
the operator of a compen-
sation scheme approved
under section 25,

the claim of the investor and the subro-
gated claim of the Company, or operator
of the compensation scheme, for the
amount of the excess rank equally in those
proceedings and are to be paid pro-
portionately. If the assets are insufficient
to meet those claims, they are to abate in
equal proportions.”.
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affected or
inserted

13. | Section 36

product
intermediaries.

follows:

where—

calculated;

gible investor.

this section.

section.

..

Substitute the following section for section 36:

““Provisions 36.—(1) A product producer from whom
relating to an investment product intermediary holds a
investment

valid written appointment shall, in respect
of each eligible investor to whom the Com-
pany is liable to make a payment in respect
of the intermediary under section 34, pay
to the Company an amount calculated as

A = ICL x RAV
INL

‘A’ represents the amount to be

‘ICL’ represents the eligible investor’s
compensatable loss;

‘RAV’ represents the amount of client
money or the value of investment
instruments forming part of the net
loss of the eligible investor that were
entrusted by the investor to an invest-
ment product intermediary for trans-
mission to an identifiable product pro-
ducer from whom the intermediary
held a valid written appointment when
the money was, or the investment
instruments were, so entrusted;

‘INL’ represents the net loss of the eli-

(2) Product producers are to be subro-
gated to the Company with respect to
claims of the Company against an invest-
ment firm in relation to money that product
producers have paid to the Company under

(3) Nothing in a contract can affect the
liability of a product producer under this

(4) The Company may, by proceedings
brought in a court of competent juris-
diction, recover as a debt an amount pay-
able to the Company under subsection

14. | Section 39

In subsection (2), substitute “‘the operator of that compen-
sation scheme” for “that investor compensation scheme”.
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Section 34. SCHEDULE 4

MISCELLANEOUS AMENDMENTS TO OTHER EUROPEAN COMMUNITIES
REGULATIONS ADMINISTERED BY THE BANK

PART 1

AMENDMENT OF EUROPEAN COMMUNITIES (CONSOLIDATED
SUPERVISION OF CREDIT INSTITUTIONS) REGULATIONS 1992
(S.I. No. 396 oF 1992)

Item Provision Amendment
affected
1. | Regulation 2 (a) In subsection (1), substitute the following defini-
tion for the definition of ‘associated
enterprise’”:

‘ ‘associated enterprise’, in relation to a
credit institution, means—

(a) acompany in respect of which the
institution holds—

(i) not less than 20 per cent of
the nominal value of the
company’s equity share
capital, or

(ii) not less than 20 per cent of
the voting shares of the
company,

or

(b) a subsidiary company of the insti-
tution, or

(c) a holding company of the insti-
tution, or

(d) if the institution is a subsidiary
company of another
company—

(i) the other company, or

(ii) any other subsidiary of the
other company,

or

(e) an associated company of the
institution,

or

(f) a partnership in which the insti-
tution has an interest, and
whose business is or, at the
relevant time, was, in the
opinion of the Bank,
materially relevant to any
inspection of the institution
being carried out or pro-
posed to be carried out
under this section;”;

(b) In subsection (1), insert the following definitions
after the definition of “the Directive’

“‘holding company’ has the meaning
given by section 2 of the Central Bank Act
1942;

‘subsidiary company’ has the meaning
given by section 2 of the Central Bank Act
1942.7.
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Item Provision Amendment
affected
2. | Regulation 4 Substitute the following regulation:

“4. (1) A reference to functions in sections 17A
and 18 of the Act of 1971 (as respectively substituted
by item 2 of Part 6 of Schedule 1 to the Central Bank
and Financial Services Authority of Ireland Act 2003
and amended by section 37 of the Central Bank Act
1989) includes a reference to any function imposed
on the Bank by these Regulations and the Directive.

(2) In relation to any investigation or inspection
carried out, or any information, document, report or
other material or explanation required, by the Bank
for the purposes of performing a function imposed
on it by these Regulations or the Directive, the Bank
has and may exercise the same powers as are con-
ferred on the Bank by section 41 of the Building
Societies Act 1989 in relation to—

(a) investigating or inspecting the state and con-
duct of the business of a building
society, or a corporate body that is a
subsidiary or associated body of a
society, or any particular aspect of that
business, or

(b) requiring a society or other body corporate
to provide the Bank with information,
documents, reports or other material
or explanations under section 41(2) of
that Act.”.

PART 2

AMENDMENT OF EUROPEAN COMMUNITIES (CROSS-BORDER CREDIT
TrANSFERS) REGULATIONS 2003 (S.I. No. 231 oF 2003)

Item Provision Amendment
affected
1. | Regulation 2 Insert the following definition after the definition of

“financial institution””:

* ‘Financial Services Ombudsman’ means the Finan-
cial Services Ombudsman holding office as such under
Part VIIB of the Central Bank Act 1942 or acting in
that office;”.

Regulation 14

Substitute the following regulation:

“14—The Financial Services Ombudsman is
responsible for investigating and adjudicating a dis-
pute arising from the application of these Regulations
if the dispute is between—

(a) an originator and the originator’s institution,
or

(b) a  Dbeneficiary and the beneficiary’s
institution.”.
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Sch.4 PART 3
AMENDMENT OF EUROPEAN COMMUNITIES (UNDERTAKINGS FOR

COLLECTIVE INVESTMENT IN TRANSFERABLE SECURITIES) REGULATIONS
2003 (S.I. No. 211 orF 2003)

Item Provision Amendment
affected
1. | Regulation 98 (a) In paragraph (5), substitute “(4)” for “(1);
(b) in paragraph (6), substitute “(3), (4) and (5)” for
“(3) and (4)”.
Section 35. SCHEDULE 5

SAVINGS AND TRANSITIONAL PROVISIONS
Interpretation: Schedule 5

1. In this Schedule, ‘“‘the Bank’ means the Central Bank and Fin-
ancial Services Authority of Ireland, and includes the Irish Financial
Services Regulatory Authority performing the functions or exercis-
ing the powers of that Bank in accordance with section 33C of the
Central Bank Act 1942.

Authorisations to carry on bureau de change business under Part V
of the Central Bank Act 1997

2. (1) An authorisation having effect under Part V of the Central
Bank Act 1997 immediately before the commencement of section 22
of this Act continues to have effect under that Part as substituted by
that section and as if the substituted Part had been in force when the
authorisation was granted.

(2) Any action taken under Part V of the Central Bank Act 1997
before the commencement of section 22 of this Act and not com-
pleted before that commencement may, if it could be taken under
that Part as substituted by that section, be continued or completed
under that Part as so substituted.

(3) In subparagraph (2), the reference to action taken includes
(but is not limited to) proceedings (whether civil or criminal) taken
before a court.

Savings for certain directions and requirements given or made by
Bank

3. If—

(a) a direction or requirement has been given or made by the
Bank or the Regulatory Authority under a provision of
an Act or statutory instrument substituted or amended
by Schedule I or 2, and

(b) the direction or requirement has not been complied with,
withdrawn or otherwise disposed of before the com-
mencement of the substituted provision or the
amendment,
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requirement as if the substituted provision or the amendment had
not commenced.

Savings for certain proceedings pending before the High Court

4. If any appeal or other proceeding is pending before the High
Court under a provision of an Act or statutory instrument substituted
or amended by Schedule I or 2 immediately before the commence-
ment of the substituted section or the amendment, the High Court
may hear and determine the appeal or other proceeding as if that
section or amendment had not commenced.

Saving for certain pending criminal proceedings

5. (1) If any proceedings for an offence under section 70 of the
Stock Exchange Act 1995—

(a) were pending immediately before the commencement of
item 14 of Part 4 of Schedule 1 to this Act, or

(b) could have been brought under that section before that
commencement,

the proceedings may be prosecuted and disposed of, or may be
brought, prosecuted and disposed of, under that section as if that
item had not commenced.

(2) If any proceedings for an offence under section 79 of the
Investment Intermediaries Act 1995—

(a) were pending immediately before the commencement of
item 13 of Part 11 of Schedule 3 to this Act, or

(b) could have been brought under that section before that
commencement,

the proceedings may be prosecuted and disposed of, or may be
brought, prosecuted and disposed of, under that section as if that
item had not commenced.

Insurance risks

6. Section 3 of the Insurance Act 1964 (as amended by item 1 of
Part 3 of Schedule 3 to this Act) extends to risks arising under
insurance policies in force immediately before the commencement
of that item.

Exemptions granted by Bank
7. If—
(a) an exemption granted by the Bank under a provision that is
substituted or amended by a provision of Schedule 3 to
this Act had not ceased to have effect before the com-

mencement of the substituted or amended provision, and

(b) the exemption could be granted under the substituted or
amended provision,
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under the substituted or amended provision.

Notices given by Bank

8. If—

(a) any notice given, served or issued by the Bank under a pro-
vision of an Act substituted or amended by a provision
of Schedule 3 to this Act had not ceased to have effect
before the commencement of the substituted or amended
provision, and

(b) the notice could be given, served or issued under the substi-
tuted or amended provision,

the notice continues to have effect as if it had been given, served or
issued under the substituted or amended provision.

Conditions or requirements imposed by or under substituted or
amended provision

9. If—

(a) a condition or requirement has been imposed under a pro-
vision of an Act substituted or amended by a provision
of Schedule 3 to this Act, and

(b) the condition or requirement has not ceased to have effect
before the commencement of the substituted or amended
provision, and

(c) the condition or requirement could be imposed under the
substituted or amended provision,

the condition or requirement continues to have effect under the sub-
stituted or amended provision.

Approvals and consents given under certain substituted or amended
provisions

10. If—

(a) an approval or consent given under a provision that is sub-
stituted or amended by a provision of Schedule 3 to this
Act has effect immediately before the commencement of
the substituted or amended provision, and

(b) the approval or consent could be given under the substi-
tuted or amended provision,

the approval or consent continues to have effect under the substi-
tuted or amended provision.
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Applications pending under certain substituted or amended provisions ScH.S
11. If—

(a) an application has been made for an authorisation under a
provision that is substituted or amended by a provision
of Schedule 3 to this Act before the commencement of
the substituted or amended provision, and

(b) the application could be made under the substituted or
amended provision, the application has effect as if it had
been made under the substituted or amended provision.

Obligations under substituted or amended provisions
12. If—

(a) a person was under an obligation to comply with a provision
substituted or amended by Schedule 3 to this Act immedi-
ately before the commencement of the substituted or
amended provision, and

(b) the substituted or amended provision provides for the
imposition of a similar obligation,

the obligation continues to subsist under the substituted or amended
provision.

Saving for certain offences against the Consumer
Credit Act 1995

12A. An offence alleged to have been committed under section
12 of the Consumer Credit Act 1995 before the commencement of
item 2 of Part 12 of Schedule 3 is to be prosecuted, tried and deter-
mined under that section as in force before that commencement.

Amendments to Investor Compensation Act 1998 to apply to pending
applications

13. The amendments made to the Investor Compensation Act
1998 by Part 15 of Schedule 3 to this Act apply to and in respect of
applications for payments made under that Act and not disposed of
before those amendments took effect.

Transfer of employment to Financial Services Ombudsman’s Bureau
of certain persons employed in voluntary schemes

14. (1) The Minister for Finance may, by order notified in Iris
Oifigiuil, transfer the employment of persons employed in a volun-
tary scheme to the Financial Services Ombudsman’s Bureau subject
to such conditions (conditions as to pay and allowances, leave and
superannuation) as are specified in the order.

(2) A person’s employment may be transferred under subpara-
graph (1) only with the person’s consent.

(3) In this paragraph, “voluntary scheme” means a scheme that,
before the commencement of Chapter 3 of Part VIIB of the Central
Bank Act 1942 (as inserted by section 16 of this Act), provided for
the mediation, investigation or adjudication of consumer complaints
against financial service providers.
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Power to make regulations to deal with savings and transitional issues

15. (1) The Minister for Finance may make regulations containing
provisions of a savings or transitional nature consequential on the
enactment of this Act.

(2) Regulations made under this paragraph may provide for any
such savings or transitional provision to come into operation on the
date of passing of this Act or a later day.

(3) To the extent to which regulations provide for any such sav-
ings or transitional provision to come into operation on and from a
day that is earlier than the date on which the regulations are notified
in Iris Oifigiiil, the provision does not operate—

a) to affect, in a manner prejudicial to any person (other than
prej yp
the State or an authority of the State), the rights of that
person existing before that date of notification, or

(b) to impose a liability on any person (other than the State or

an authority of the State) in respect of anything done or
omitted to be done before that date.

208



